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33-5905 Publication of Order. of Hearing re- 
garding Accounting Practices for Oil 
and Gas Producers 


Publication of Preliminary Response 
to the Recommendations of the Ad- 
visory Committee on Corporate Dis- 
closure 





FEBRUARY 28, 1978 


34-14478 Notification of Enactment of Foreign 
Corrupt Practices Act of 1977 





RULES 





The following rules relate to self-regulatory orga- 
nization rule proposals and/or adoptions 


34-14452 34-14456 34-14461 34-14469 
34-14453 34-14459 34-14462 
34-14455 34-14460 34-14465 





OPINIONS 





34-14454 ARGENT CORPORATION 


Where issuer had net tangible assets 
of less than $2 million and had sus- 
tained net losses in two of its three 
most recent fiscal years, thus failing 
to meet exchange’s guidelines for con- 
tinued listing of securities, application 
by exchange to strike issuer's deben- 
tures from listing and registration 
grant, notwithstanding the fact that 
issuer had earned a profit in its most 
recent fiscal year 


STANTON L. WHITNEY 


Where registered representative of reg- 
istered broker-dealer, in an effort to 
secure additional compensation for 
himself, engaged in fraudulent 
scheme in connection with the liquida- 
tion of securities belonging to a muni- 
cipal pension fund, held, in the public 
interest to suspend respondent from 
association with any broker or dealer . 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 14451/February 10, 1978 


PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20409/February 10, 1978 


ACCOUNTING PRACTICES—OIL AND GAS PRO- 
DUCERS 


Notice of Public Hearing 


AGENCY: Securities and Exchange Commission. 


ACTION: Publication of Order of Hearing. 


SUMMARY: This release is a notice of an order 
specifying procedures for a public hearing on proposed 
rules relating to accounting practices for persons 
engaged in the production of crude oil or natural gas. 
The Commission announced its intention to hold this 
hearing in Release No. 33-5892 dated December 22, 
1977. The proposed rules would be applicable to 
persons subject to the filing requirements of the 
Federal securities laws and to persons engaged in 
petroleum production in filing reports which include 
financial information with the Department of Energy. 


DATES: Comments in response to Release No. 
33-5892 and detailed statements and position papers 
on or before February 24, 1978. Request to make 
presentation at the hearing on or before March 3, 
1978. Text or outline of presentation to be made at the 
hearing on or before March 22, 1978. Additional 
comments on (t) matters discussed at the public 
hearing, (2) material placed in Public File S7-715, or 
(3) matters otherwise pertinent to these proceedings 
may be submitted no later than May 19, 1978. 


ADDRESS: Ali submissions should refer to File S7-715 
and should be sent to George A. Fitzsimmons, 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549..Comment letters, position 
papers and statements should be submitted in 
triplicate. Twenty-five copies of the text or outline of 
presentation to be made at the hearing should be 
submitted. Hearing participants are encouraged to 
provide additional copies of their text or outline at the 
hearing for the press and the audience. All 
submissions will be available for public inspection. 


FOR FURTHER INFORMATION CONTACT: Richard 
C. Adkerson, Office of the Chief Accountant, 
Securities and Exchange Commission, Washington, 
D.C. 20549 (202-755-1671). 


SUPPLEMENTARY INFORMATION: The Commission 
has outstanding two rulemaking proposals relating to 
accounting practices for oil and gas producers. In 
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Release No. 33-5861 dated August 31, 1977 (42 FR 
44927), the Commission proposed rules pertaining to 
accounting measurement standards; and in Release 
No. 33-5877 dated October 26, 1977 (42 FR 57661), the 
Commission proposed rules for disclosure of related 
financial and operating data by persons engaged in oil 
and gas producing activities. 


These proposed rules, if adopted, would apply both (1) 
to the preparation and presentation of financial 
statements to be included in filings with the 
Commission pursuant to the Federal securities laws; 
and (2) to the compilation of financial and related 
operating data for reporting to the Department of 
Energy (the ‘‘DOE’’) by persons subject to the 
reporting requirements of the Energy Policy and 
Conservation Act of 1975, Public Law 94-163 (the 
‘*EPCA’’). The EPCA requires the Commission, for 
purposes of developing a reliable energy data base, to 
assure the development and observance of accounting 
practices to be followed by persons engaged in the 
production of crude oil or natural gas in the United 
States. The Federal securities laws provide the 
Commission broad authority over and responsibility 
for the form and content of financial statements to be 
included in filings with the Commission required of 
publicly owned companies. 


On December 5, 1977, the Financial Accounting 
Standards Board (the ‘‘FASB’’) issued Statement of 
Financial Accounting Standards No. 19, ‘‘Financial 
Accounting and Reporting by Oil and Gas Producing 
Companies.’’ Statement No. 19, which becomes 
effective initially for financial statements covering 
fiscal years beginning after December 15, 1978, 
requires all companies engaged in oil and gas 
producing activities to adopt retroactively a form of the 
successful efforts method of accounting for costs 
incurred in exploring for and developing oil and gas 
reserves. Generally, the provisions of Statement No. 
19 require, among other things, that exploration costs 
which cannot be directly related to oil and gas 
properties proved commercial by drilling operations be 
charged against earnings as incurred. 


In accordance with the policies expressed in 
Accounting Series Release Nos. 4 dated April 25, 1938 
(11 FR 10913], and 150 dated December 20, 1973 [39 
FR 1260], companies, unless the Commission 
determines otherwise, will be required to adhere to 
the provisions of Statement No. 19 in preparing and 
presenting financial statements included in filings 
pursuant to the Federal securities laws. The 
Commission expects to conclude the proceedings 
described in this release prior to December 15, 1978. 


The Commission in Release No. 33-5892 dated 
December 22, 1977 [42 FR 887], solicited further 
public comment on its outstanding rulemaking 





proposals issued in Release Nos. 33-5861 and 33-5877. 
The EPCA authorizes the Commission to recognize or 
otherwise rely on accounting practices developed by 
the FASB in lieu of prescribing such practices by rule. 
The Commission solicited written comments on 
whether it should so rely on the FASB in Release No. 
33-5892. In that release, the Commission also 
announced its intention to conduct a public hearing 
relating to its proceedings. Procedures for this hearing 
are presented below. 


As stated in Release No. 33-5892, the objectives of 
soliciting written comments and conducting a public 
hearing on these matters are to determine whether the 
Commission should adopt, with any appropriate 
revisions, the rules proposed in Release Nos. 33-5861 
and 33-5877. Specifically, in light of the issuance of 
FASB Statement No. 19, these proceedings are 
expected to provide information to the Commission 
concerning the following questions: 


1. What are the most appropriate financial accounting 
and reporting standards for oii and gas producing 
activities for purposes of reporting to the DOE 
pursuant to the EPCA? 


2. What are the most appropriate such standards for 
purposes of the preparation of financial statements to 
be included in filings with the Commission under the 
Federal securities laws? 


Interested persons are directed to Release Nos. 
33-5861, 33-5877, and 33-5892 for additional 
discussions relating to the Commission’s proceedings. 


Procedure for Public Hearing 


The Commission has ordered a public hearing in 
connection with its informal rulemaking proceedings 
initiated in Release Nos. 33-5861 and 33-5877. This 
hearing is being conducted to provide an opportunity 
for the Commission and its staff to direct inquiries to 
participants in the hearing concerning their positions 
and to provide interested persons an opportunity for 
oral presentations of their views. 


The hearing will commence in Washington, D.C. at 
Georgetown University Law Center, 600 New Jersey 
Avenue, N.W. at 9:00 a.m. on Wednesday, March 29, 
1978, and continue, if necessary, on each week day 
through Friday, April 7 1978. The hearing will 
commence in Houston, Texas, at the Albert Thomas 
Convention Center, Room 106, 612 Smith Street at 
9:00 a.m. on Tuesday, April 11, 1978, and continue, if 
necessary, through Friday, April 14, 1978. A schedule 
of the presentations to be made each day of the 
hearing will be published in the SEC News Digest. 


The hearing will be conducted for the Commission by 
the Office of the Chief Accountant. A. Clarence 


Sampson, Acting Chief Accountant; Richard M. 
Hewitt, Administrator of the Fort Worth Regional 
Office; Richard C. Adkerson; and Gretta Powers have 
been designated as hearing officers of the 
Commission. The Commission will issue orders 
designating additional hearing officers as necessary. 


Any person or group wishing to make an oral 
presentation at the public hearing must notify Richard 
C. Adkerson of the Office of the Chief Accountant at 
the address set forth above no later than March 3, 
1978. Persons who previously notified the Commission 
of their intention to make an oral presentation at the 
hearing are requested to confirm their intention in 
writing. Presentations at the hearing will be limited 
generally to 20 minutes for each person or group and 
its representatives. Requests for additional time, if 
desired, should be submitted to Richard C. Adkerson 
no later than March 3, 1978. Additional time may be 
granted and the 20 minute limit extended at the sole 
discretion of the hearing officer. 


Participants in the hearing are urged to limit oral 
presentations to a summation or elaboration of their 
positions and to comments on the written or oral 
positions of other commentators, as opposed to a 
reading of comments previously submitted. Parti- 
cipants are encouraged to limit oral presentations to 
no more than 10 minutes. All participants should be 
prepared to respond to specific inquiries from the 
Commission and its staff. Interested persons may 
submit to the hearing officer prior to the hearing 
written suggested questions to be directed to specific 
participants in the hearing. The hearing officer will 
determine in his sole discretion whether and to what 
extent to direct such questions to the participants. 


A text or outline of the presentation to be made at the 
hearing should be submitted (25 copies) not later than 
March 22, 1978. Failure to submit a text or outline 
may result, at the discretion of the hearing officer, in 
prohibition from participation in the hearing. Those 
making presentations are encouraged to provide 
additional copies of their text or outline at the hearing 
for the press and the audience. As indicated in 
Release No. 33-5892, detailed statements, position 
papers, or comments should be submitted to the 
Secretary of the Commission no later than February 
24, 1978, for consideration by the Commission and its 
staff prior to the hearing. 


More than 90 requests to make oral presentations at 
the hearing have been received in response to the 
Commission’s previously announced intention to 
conduct this hearing. A list of those who have already 
indicated a desire to make an oral presentation is 
available in File S7-715. Because of this response, it 


SEC DOCKET/139 





may be necessary to limit the number of oral 
presentations to be made and to require that persons 
or groups with similar views make joint presentations 
or appear as a panel. Persons or groups with an 
interest in voluntarily participating in a joint 
presentation or panel should contact Richard C. 
Adkerson if they wish more than 20 minutes to make a 
joint presentation. 


A transcript of the hearing will be prepared and made 
available in Public File S7-715 for public inspection. 
As indicated previously, participants in the hearing 
and other interested persons may provide additional 
written comments after the hearing through May 19, 
1978. 


Material Placed in Public File 


A copy of a research report, entitled ‘‘Full Cost vs. 
Successful Efforts: A Study of a Proposed Accounting 
Change’s Competitive Impact,’’ which was prepared 
by the staff of the Commission has been placed in 
Public File S7-715. The staff’s study, using a market 
model, investigated whether the issuance of the 
exposure draft of a proposed statement on oil and gas 
accounting by the FASB in July 1977 adversely 
affected the prices of the common stock of full cost 
companies relative to successful effort companies. The 
provisions of the exposure draft, with certain 
modifications, were subsequently embodied in FASB 
Statement No. 19. The staff’s study concluded, in 
summary, that the evidence revealed an initial adverse 
impact on the trading prices of full cost companies; 
however, a relative price recovery for the affected 
group of companies was indicated. Interested persons 
are encouraged to examine this research report and 
provide comments to the Commission on the research 
techniques used and the findings of the study. 


In addition, copies of three reports on research 
undertaken or sponsored by the FASB have also been 
placed in Public File $7-715: (1) an interview to 
ascertain how investment and credit decisions 
regarding oil and gas producing companies are 
reached, (2) a telephone interview survey of senior 
executive officers of 27 relatively small and medium 
sized, publicly traded, oil and gas producing 
companies which follow the successful efforts method 
of accounting to ascertain whether, in the judgment of 
those interviewed, the use of successful efforts 
accounting adversely affected the ability of their 
companies to raise capital to finance their operations, 
and (3) a study of the effect on the market prices of 
common stock issued by oil and gas producing 
companies resulting from the issuance of the FASB’s 
July 1977 exposure draft on oil and gas accounting. 


140/SEC DOCKET 


Public File S7-715 also contains copies of certain 
articles, publications, etc. (or references to publicly 
available documents of this nature) which relate to 
issues under consideration by the Commission in these 
proceedings and correspondence involving the 
Commission and its staff pertaining to this proceeding. 


File $7-715 is available for public inspection at the 
Commission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Persons wishing to provide 
other information for the Commission’s consideration 
or to comment on the information in the public file are 
encouraged to do so. Submissions should be made at 
the earliest date practicable but no later than May 19, 
1978. Copies of all submissions will be placed in File 
$7-715 and made available for public inspection. 


This hearing has been ordered by the Commission in 
connection with its rulemaking proceedings pursuant 
to Sections 6, 7, 8, 10 and 19(a), and 21 [15 U.S.C. 77f, 
77g, 77h, 77j, 77s(a) and 77u] of the Securities Act of 
1933, Sections 12, 13, 14, 15(d), 21(a), 22 and 23 [15 
U.S.C. 78/, 78 m, 78n, 780(d), 78u(a), 78v, 78w] of the 
Securities Exchange Act of 1934; Sections 5(b), 14, 18, 
19, and 20(a) [15 U.S.C. 79e(b), 79n, 79r, 79s, 79t(a)] 
of the Public Utility Holding Company Act of 1935; 
and Section 503 [Pub. L. 94-163] of the Energy Policy 
and Conservation Act of 1975. 


By the Commission, 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 5906/February 15, 1978 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 14471/February 15, 1978 


PRELIMINARY RESPONSE OF THE COMMISSION 
TO THE RECOMMENDATIONS OF THE ADVISORY 
COMMITTEE ON CORPORATE DISCLOSURE 


AGENCY: Securities and Exchange Commission. 
ACTION: Publication of Preliminary Response to the 


Recommendations of the Advisory Committee on 
Corporate Disclosure. 


SUMMARY: On November 3, 1977, The Report of the 
Advisory Committee on Corporate Disclosure pre- 





sented to the Commission recommendations intended 
to improve the Commission’s administration of the 
corporate disclosure system. This release summarizes 
the Committee’s recommendations, reviews the steps 
already taken by the Commission to implement them 
and discusses the Commission’s plans regarding the 
recommendations with respect to which it has not yet 
acted. 


FOR FURTHER INFORMATION CONTACT: J. 
Rowland Cook, Chief, Office of Disclosure Policy and 
Proceedings, Division of Corporation Finance, 
(202-755-1750) or Edward Cheramy, Office of the Chief 
Accountant (202-376-8020), Securities and Exchange 
Commission, 500 North Capito! Street, Washington, 
D.C. 20549. 


SUPPLEMENTARY INFORMATION: The Report of 
the Advisory Cammittee on Corporate Disclosure 
(November 3, 1977) forwards recommendations to the 
Commission in 13 major areas: (1) the Commission’s 
disclosure objectives; (2) the Commission’s rule- 
making and monitoring practices; (3) the development 
of industry guidelines; (4) soft information; (5) 
segment reporting; (6) social and environmental 
information; (7) proxy statement disclosure; (8) further 
integration of the Securities Act of 1933 (‘‘Securities 
Act’’) [15 U.S.C. 77a et seq., as amended by Pub. L. 
No. 94-29 (June 4, 1975)], and the Securities Exchange 
Act of 1934 (‘‘Exchange Act’’) [15 U.S.C. 78a et seq., 
as amended by Pub. L. No. 94-29 (June 4, 1975)]; (9) 
reporting requirements under the Exchange Act; (10) 
financial statement disclosure; (11) disclosure 
problems of small companies; (12) dissemination of 
company filings; and (13) reorganization of the 
Commission’s filekeeping system. 


The Commission believes that the members of the 
Advisory Committee, those individuals and organi- 
zations which assisted the Committee, and the public 
at large should be informed of and invited to comment 
on the Commission’s response to the Committee’s 
recommendations. The recommendations will be 
discussed in the order above. 


(1) The Commission’s Disclosure Objectives 


The Advisory Committee recommends that the 
Commission adopt and announce a statement of 
objectives to guide the Commission in_ its 
administration of the investor oriented corporate 
disclosure system. The Committee believes that “a 
statement of objectives is essential as a guide to 
rational, consistent problem-solving and policy- 
making, and as a standard for evaluating whether the 
Commission’s programs are effective and appropriate 


to its jurisdiction.’’' The Committee also believes that 
an announced statement of objectives may reduce the 
number of inappropriate demands made of the 
Commission by those who misunderstand its function. 


The Committee recommends the following statement 
of objectives for the Commission’s consideration: 


The Commission’s function in the corporate 
disclosure system is to assure the public 
availability in an efficient and reasonable 
manner on a timely basis of reliable, firm- 
oriented information material to informed 
investment and corporate suffrage decision- 
making. The Commission should not adopt 
disclosure requirements which have as their 
principal objective the regulation of 
corporate conduct.” 


The Commission has carefully considered this 
recommendation. It does not believe, however, that 
the benefits to be derived from such a statement 
would, on balance, outweigh the difficulties which it 
might create. The Commission does not disagree with 
the general propositions advanced in the first 
sentence, and recognizes that, as the Committee 
concluded, such a statement could assist the 
Commission in responding to demands that the 
Commission take action which it believes is beyond its 
proper functions and responsibilities. On the other 
hand, it is very difficult to capture in a brief, and 
necessarily general, statement, all of the consid- 
erations which, in the light of legislative provisions 
and history, judicial precedents and administrative 
policy, enter into a decision to take specific action 
under particular circumstances. Consequently, the 
Commission could become involved in unfruitful 
arguments, and even litigation, as to whether its 
response to a particular situation was consistent with 
the statement of objectives. The second sentence of 
the Committee’s proposed statement illustrates this 
difficulty. Decisions as to required disclosure 
frequently do affect conduct and Congress was well 
aware of this consequence and thought that it would 
often be beneficial. Debate as to what was the 
Commission’s primary, as distinct from secondary, 
objective in taking particular action is unlikely to be 
useful. 





‘Digest of the Report of the Advisory Committee on 
Corporate Disclosure at D-7 [hereinafter Digest]. 


*Digest at D-33. 


3The legislative background to the Securities Act and 
the Exchange Act indicates that disclosure was 
Continued on next page 
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The basic objective of the disclosure requirements is to 
increase investor confidence and to make the 
securities markets more efficient and as fair and 
honest as possible. Any endeavor to define these 
objectives more precisely would not be beneficial since 
the disclosure requirements necessarily must be 
dynamic to meet the ever changing environment in 
which the securities markets operate. 


(2) The Commission’s Rulemaking and Monitoring 
Practices 


The Committee’s recommendations ii this area 
include the following points: 


(a) After identifying a disclosure problem of general 
significance, the Commission should initiate rule- 
making procedures and not rely for unduly prolonged 
periods on such ad hoc procedures as commenting on 
filings and enforcement actions; 


(b) Prior to proposing a specific rule to deal with a 
major conceptual issue, the Commission should 
publish a concept release discussing the problems it 
perceives, the reasons it proposes to proceed to 
rulemaking and alternative approaches available, and 
should request public comments; 


(c) The Commission should withdraw promptly 
proposals not adopted; 


(d) As a part of its release announcing adoption of a 
disclosure rule, the Commission should state that after 
a specified period it will review the extent to which the 





Continued from preceding page 


selected as the keystone of federal securities 
regulation because disclosure was viewed as ‘‘a 
particularly versatile regulatory concept that, with a 
minimum of governmental interference to honest 
business, could be used to improve the fiduciary 
relationship between those in control of publicly held 
business enterprises and the investing public by 
indirectly deterring fraud and other more subtle forms 
of unethical behavior.’’ Report at 565. See generally 
Report, Chapter XIX, ‘‘Corporate Disclosure under the 
Securities Act of 1933 and the Securities Exchange Act 
of 1934: A Historical Perspective’ 556-617. Justice 
Brandeis’ often cited statement that ‘‘Sunlight is said 
to be the best of disinfectants; electric light the most 
efficient policeman’’ (L. Brandeis, Other People’s 
Money and How the Bankers Use It 93 (1914)) is 
almost a truism in securities regulation. 
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rule has yielded the benefits expected and the manner 
in which and the standards by which such a 
determination will be made; 


(e) Academic research should be encouraged as an aid 
in monitoring efforts; and 


(f) Results of the monitoring process should be 
described in the Commission’s Annual Report to 
Congress so that necessary remedial action can be 
taken if undesirable consequences are revealed. 


The Commission intends to give further consideration 
to these recommendations in connection with its 
rulemaking activities. Some of the Committee’s 
recommendations have already been reflected in the 
Commission’s rulemaking processes. Thus, the 
Commission will remain alert to the importance of 
proceeding to rulemaking promptly after identifying 
and developing a familiarity with a disclosure issue of 
general significance. Also, the Commission has 
experimented with the concept release* and will 
continue to do so. It should be noted, however, that in 
some instances this approach has led to _ initial 
comments that are very general in nature, possibly 
because some commentators find it difficult to respond 
to concepts rather than concrete proposals. The 
Commission hopes to improve the operation of the 
concept release approach by making the questions 





“See, e.g., Securities Act Release Nos. 5824 (April 28, 
1977) (42 FR 24069) and 5827 (May 19, 1977) (42 FR 
27260) relating to development of industry guides for 
Class | railroads, and electric and gas utilities; 
Securities Act Release No. 5792 (December 20, 1976) 
(41 FR 56331) relating to proposed amendments to 
Form S-16 to make it available for certain primary 
offerings; Securities Act Release No. 5882 (November 
3, 1977) (42 FR 58414) relating to the possible 
disclosure of security ratings in filings with the 
Commission; and Securities Act Release No. 5768 
(November 22, 1976) (41 FR 52701) relating to possible 
amendments to Rule 153 to provide that the 
requirement of Section 5(b)(2) of the Securities Act 
that a transaction be ‘‘preceded by a prospectus’’ may 
be satisfied constructively through actual delivery of a 
prospectus relating to securities registered on Form 
S-8 to a national securities association registered 
under Section 15A of the Exchange Act or to member 
market makers of such associations in connection with 
transactions effected on such quotation system. 





posed in concept releases as specific as possible rather 
than by raising issues generally.® 


The Commission also recognizes that outstanding rule 
proposals may ‘‘overhang the market’’ and that the 
establishment of a deadline by which rules proposed 
for comment will be deemed withdrawn if not adopted 
or reproposed for comment in modified form would 
perhaps speed up the rulemaking process. Nonethe- 
less, some of the issues which the Committee 
identifies as having been in rulemaking too long—for 
example, going private and beneficial ownership—are 
among the most difficult issues presented to the 
Commission in recent years. While the period of time 
these issues have been unresolved is lengthy, it does 
not appear desirable to arbitrarily withdraw proposals 
in important areas because they have not been 
adopted in accordance with a pre-established 
timetable. Accordingly, while the Commission will 
attempt to move as quickly as possible on outstanding 
proposals and keep interested members of the public 
reasonably informed as to their status and advised as 
to any interim procedures to be administered, it does 
not presently intend to establish deadlines at which 
rulemaking automatically terminates. The Commission 
will consider the feasibility of issuing periodic public 
Status reports, perhaps on an annual basis, on all 
outstanding rule proposals. 


The Commission agrees that where feasible the 
effectiveness of and necessity for disclosure 
requirements should be monitored and intends to give 
increased attention to monitoring the effects of the 
disclosure requirements it administers. Although the 
Commission undertakes to increase its monitoring 
activities, budgetary and manpower restraints 
preclude monitoring every new rule proposal, and 
further, in some cases the Commission is uncertain as 





5$ee,e.g., Securities Act Release No. 5882 (November 
3, 1977). The Commission notes that the Advisory 
Committee’s recommendation is similar to Recom- 
mendation 76-3 ‘‘Procedures in Addition to Notice and 


the Opportunity for Comment in Informal Rule- 
making’’ (adopted June 3-4, 1976) of the 
Administrative Conference. See Administrative Con- 
ference of the United States, 1976 Report 43-47 
(March 1977). The Administrative Conference 
recommends among other things, that agencies 
provide for the possibility of two cycles of notice and 
comment when the issues raised will be unusually 
complex or when it is in the public interest to utilize 
the initial notice of proposed rule makings to give only 
a general description of the subjects and issues 
involved in the proceedings and invite public 
comments upon those subjects and issues. 


to how some of its requirements can be effectively 
monitored. The Commission will keep the public 
advised as to monitoring activities to be undertaken. 
As a general matter, however, the Commission will 
attempt to monitor major new requirements or 
programs such as ‘‘soft’’ information or segment 
reporting on a prospective basis. The Commission has 
also instructed the Division of Corporation Finance to 
monitor existing requirements selectively. In this 
connection, the Commission has announced public 
hearings on the effects of its rules and regulations on 
small businesses’ and is considering publishing the 
present Form 10-K (17 CFR 249.310) for comment, 
both as an aid in monitoring existing reporting 
requirements and in formulating recommendations to 
the Commission concerning the Advisory Committee’s 
recommended revisions to Form 10-K® 


Through consultation with the Commission’s Direc- 
torate of Economic and Policy Research, the 
Commission and the staff will attempt to remain aware 
of academic research relevant to its disclosure 
policy-making and provide encouragement for such 
activities. 


(3) The Development of Industry Guidelines 


The Advisory Committee recommends that the 
Commission cooperate with preparers and users of 
information in developing disclosure guides for 
specific industries, with the goal of tailoring disclosure 
requirements to differing industry characteristics. 


The Commission has already begun implementation of 
this recommendation. Securities Act Release Nos. 
5824 (April 28, 1977) and 5827 (May 19, 1977) request 
assistance in the development of industry guides for 
Class | railroads and electric and gas _ utilities, 
respectively. The Division of Corporation Finance is 
presently considering which other industries might 
appropriately be the subject of industry guides. 





®The Report appears to recognize this by suggesting 
that only ‘‘substantive new rules or forms’’ be 
monitored. Digest at D-12. 


7$ee discussion infra regarding the Advisory 
Committee’s recommendation on the problems of 
small companies. 


®See Digest at D-44—D-48. See also discussion infra of 
the recommendation regarding reporting requirements 
under the Exchange Act. 
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(4) Soft Information 


The Advisory Committee urges the Commission to 
generally encourage the publication of forward-looking 
and analytical information in company reports to 
shareholders and in Commission filings. Among the 
specific categories of soft information discussed in the 
Report are management forecasts, management plans 
and objectives, and future capital structure and 
dividend policies.° 


The Advisory Committee aiso recommends that a safe 
harbor rule be adopted to provide maximum incentive 
for disclosure of management earnings forecasts and 
other types of forward-looking information. The 
purpose of the safe harbor rule is to place the burden 
of proof on the person seeking to establish liability for 
the disclosure of soft information. The Committee 
proposes that the safe harbor rule be applicable to all 
registrants and provide protection from liability unless 
it is proven that the information was prepared without 
a reasonable basis or was disclosed other than in good 
faith. 


The Commission has authorized the Division of 
Corporation Finance to prepare for Commission 
consideration recommendations implementing the 
Advisory Committee’s suggestion that the afore- 
mentioned categories of information be encouraged. In 
this regard, the Commission anticipates that the 
Division will recommend that the Committee’s 
proposed safe harbor rule be issued for public 
comment, possibly in conjunction with further or 
alternate proposals. 


(5) Segment Reporting 


The Advisory Committee makes three recom- 
mendations regarding segment reporting: (1) that the 





The Committee also proposes revisions to Guides 22 
and 1 (Securities Act Release No. 5520, Securities 
Exchange Act Release No. 10961, Accounting Series 
Release No. 159 (August 14, 1974) (839 FR 31894)) of 
the Guides for the Preparation and Filing of 
Registration Statements under the Securities Act of 
1933 (17 CFR 231) and of the Guides for the 
Preparation and Filing of Registration Statements 
under the Securities Exchange Act of 1934 (17 CFR 
241)). Guides 22 and 1 require disclosure to clarify and 
explain the financial information called for by the 
Summary of Earnings and Statement of Income items 
of certain forms under the Securities Act and the 
Exchange Act. The Committee’s proposed revisions 
are discussed infra in connection with recom- 
mendations relating to reporting requirements under 
the Exchange Act. 
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Commission attempt to develop on an industry by 
industry basis a standardized product line classifi- 
cation for presentation of both dollar and, where 
appropriate, unit sales of each product line (within a 
segment) whose total sales comprised a_ certain 
percentage of consolidated sales in the previous fiscal 
year; (2) that the narrative discussions in reports and 
registration statements filed with the Commission be 
presented on a segment basis; and (3) that the 
Commission require unaudited segmented financial 
disclosure in Form 10-Q (17 CFR 249.308a) quarterly 
reports. 


The Commission will consider the necessity for 
implementing the first recommendation in this area as 
industry guides are developed. With regard to the 
second recommendation, Securities Act Release No. 
5893 (December 23, 1977) (42 FR 65554) announced 
the adoption of a series of regulation, rule, and form 
amendments which were intended, in part, to 
integrate the information presented in certain 
registration statements, annual reports and proxy and 
information statements under the description of 
business item with the industry segment data included 
by registrants in their financial statements pursuant to 
Statement of Financial Accounting Standards No. 14, 
‘*Financial Reporting for Segments of a Business 
Enterprise’ (‘‘SFAS No. 14’’). These amendments 
also require registrants to identify the segment(s) 
which use the properties identified in the description 
of properties item, thus integrating the properties 
items in the various forms with the requirement in 
SFAS No. 14 that registrants state the amount of each 
industry segment’s identifiable assets. The Com- 
mission will remain alert to other disclosure 
requirements the effectiveness of which could be 
enhanced by presentation of the information on a 
segment basis. 


Release 5893 also indicates that the Commission 
believes that it would be inappropriate to propose 
amendments to require segment information for 
quarterly periods at this time and rather, that no 
further action will be taken concerning this 
recommendation until the Financial Accounting 
Standards Board’s (‘‘FASB’’) conclusions on interim 
period financial information have been announced, 
and an opportunity is presented to analyze the 
experience of registrants and investors alike with the 
new segment reporting requirements. 


(6) Social and Environmental Information 


The Committee recommends that the Commission 
require disclosure of matters of social and 
environmental significance only if the information in 
question is material to informed investment or 
corporate suffrage decision-making or is required by 
laws other than securities laws. The Committee also 





indicates that it sees no broad categories of social and 
environmental information, not now covered by 
mandatory requirements, which should be made the 
subject of new requirements. 


The Commission is currently involved in litigation 
relating to its statutory obligations to require 
disclosure of information reflecting on corporate social 
and environmental performance." This recom- 
mendation will be evaluated in light of the resolution 
of this litigation. In the meantime, the Commission 
will remain sensitive to users’ needs in this area so 
that it may respond promptly if it appears that 
disclosure of new categories of social and environ- 
mental information should be required." 


(7) Proxy Statement Disclosure 





10 

See Natural Resources Defense Council, Inc. v. 
Securities and Exchange Commission, 432 F. Supp. 
1190 (D.D.C. 1977), appeal pending, C.A.D.C. No. 
77-1761. 


"In this regard, Securities Exchange Act Release No. 
13901 (August 29, 1977) (42 FR 44860) specifically 
identified the following questions to be addressed at 
the Commission’s corporate governance hearings: 


(1) What types of socially significant matters, if any, 
are material (within the meaning of Rule 14a-9 (17 CFR 
240.14a-9)) to shareholders in making informed voting 
decisions? In this regard, is there a difference between 
information necessary to an informed voting decision 
and information necessary to an informed investment 
decision? 


(2) Whether or not information relating to socially 
significant matters, including matters relating to the 
environment and employment practices, is material 
within the meaning of Rule 14a-9, would it be 
appropriate for the Commission to exercise its 
rulemaking authority under Section 14(a) to require 
disclosure of such information in proxy statements 
and/or annual reports to shareholders? 


(a) If so, should the Commission specify 
matters which are proper subjects for 
disclosure? Alternatively, should corporate 
boards of directors be permitted to specify 
matters which are proper subjects for 
disclosure? 


(b) What standards should be applied to 
identify which matters are proper subjects 
for disclosure? 


The Committee recommends that the Commission 
develop disclosure requirements which, taken as a 
whole, will strengthen the ability of directors to serve 
as effective monitors of management and will provide 
shareholders with information necessary to a 
meaningful evaluation of their board’s performance. 
The Committee specifically recommends that share- 
holders be given information about the nominating 
committee (if any) of the board of directors, and that 
companies be required to file with the Commission a 
director’s letter of resignation if the director so 
requests. 


The Committee also urges the Commission to review 
closely proxy materials containing management 
proposals, particularly those where management may 
have a conflict of interest, such as option and other 
similar type plans, anti-takeover proposals, and plans 
for going private, in order to assure that there is 
adequate discussion of their disadvantages. 


Finally, the Advisory Committee recommends that 
registrants be required to state in their proxy 
materials the date by which proposals must be 
received to be eligible for inclusion in the proxy 
materials for the next annual meeting. 


These recommendations are being evaluated for 
possible Commission consideration in the context of 
the Commission’s re-examination of rules relating to 
shareholder communications, shareholder participa- 
tion in the corporate electoral process, and corporate 
governance generally."? In addition, the recommenda- 
tion relating to review of management proposals, to 
the extent not already implemented, will be 
implemented administratively and will be the subject 
of specific instructions to the staff of the Division of 
Corporation Finance. 


(8) Further Integration of the Securities Act and the 
Exchange Act 


The Advisory Committee’s recommendations in this 
area are intended to maximize the integration of the 
registration requirements of the Securities Act and the 
periodic reporting requirements of the Exchange Act. 
The recommendations are: 


(1) That the Commission develop a single coordinated 
disclosure form—Form CD—which would prescribe 
the content of registration statements, periodic 
reports, and material distributed in connection with 
shareholder meetings; and 





'2See Exchange Act Release Nos. 13482 (April 28, 
1977) (42 FR 23901); 13686 (June 27, 1977) (42 FR 
33834); and 13901 (August 29, 1977) (42 FR 44860). 
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(2) That in adopting Form CD the Commission classify 
registrants into three levels for Securities Act 
registration purposes. With respect to offerings for 
cash, companies which have not been Exchange Act 
reporting companies for three years (Level 3) would be 
required to file the information currently prescribed by 
Form S-1 (17 CFR 239.11); companies meeting certain 
asset size and earnings requirements (Level 1) would 
be permitted to use a short form registration 
statement similar to the current Form S-16 (17 CFR 
239.27), incorporating certain Exchange Act reports by 
reference; all other companies (Level 2) would file the 
information currently required by Form S-7 (17 CFR 
239.26). 


For exchange offers or merger proposals, information 
regarding the transaction would be included in the 
prospectus. Information furnished to shareholders 
regarding the parties to the transaction would vary 
according to each company’s status as a Level 1, 2 or 3 
company. Information currently required by Form S-1 
or Form S-14 (17 CFR 239.23) would be required for 
any Level 3 party. If any party to the transaction is a 
Level 1 or 2 company, the registration statement 
would incorporate by reference that company’s most 
recent proxy or information statement and periodic 
reports. These documents would be made available on 
request for a Level 1 company and furnished with the 
prospectus for a Level 2 company. 


In order to encourage registrants to avail themselves 
of the incorporation by reference option, the 
Committee recommends that the Commission adopt a 
definition of a standard of reasonable investigation 
under the Securities Act, taking into account the fact 
of incorporation by reference and the nature of the 
underwriting arrangements. 


The Commission views the recommendations regard- 
ing further integration of the Securities Act and the 
Exchange Act as extremely significant and has 
assigned a high priority to their implementation. The 
Commission has established as a goal the development 
of a single disclosure regulation encompassing those 
disclosure requirements which generally are common 
to all present non-specialized forms (10-K, 10-Q, 8-K 
(17 CFR 249.308), S-1, S-7, and S-16). Regulation S-K 
(17 CFR 229), the adoption of which was announced in 
Release No. 5893, represents a first step and new 
requirements will be incorporated into it as soon as 
appropriate. 


With regard to the classification of registrants and 
reduction of reporting burdens, the Commission views 
the amendments proposed in Securities Act Release 
No. 5879 (42 FR 58677), which would revise Form S-16 
to expand its usage to primary offerings, rights 
offerings, and dividend or interest reinvestment plans, 
as the first step toward implementation of this 
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recommendation. In this context the Commission will 
consider the need to adopt a definition of a standard of 
reasonable investigation. After the comments on these 
proposals are considered and a final Commission 
decision is made regarding the proposals, the 
Commission will then consider whether it is 
appropriate to expand further the availability of Form 


Also, the Division of Corporation Finance has been 
authorized to commence a major project to attempt to 
alleviate the registration burden resulting from 
exchange offers or transactions subject to Rule 145(a) 
(17 CFR 230.145(a)). In this connection the Advisory 
Committee’s recommendation in this area will be 
carefully considered. 


The Commission’s experience with proposed Form 
S-14A'? suggests that certain difficulties may be 
associated with this undertaking. In particular, a 
number of those who commented on that form 
suggested that the potential liabilities resulting from 
use of a prospectus which does not contain all material 
information would be unduly burdensome and would 
discourage registrants from using such a prospectus.* 


(9) Reporting Requirements Under the Exchange Act 


The Committee makes two recommendations in this 
area. The first—that registrants be encouraged to use 
their annual and quarterly reports to shareholders as | 
filing documents in lieu of preparing a separate Form 
10-K and Form 10-Q—was implemented by Guide 4 of 
the Guides to the Preparation and Filing of Reports and 
Registration Statements under the Securities Ex- 
change Act of 1934, announced in Exchange Act 
Release No. 13639 (June 24, 1977) (42 FR 31780). 


The Committee’s second recommendation is that Form 
10-K be revised to improve its content and format. 
Included within the Committee’s suggested revision is 
a redrafted management discussion and analysis of 
summary of operations requirement.'> 


Later this year, the Division of Corporation Finance 
will prepare for the Commission’s consideration a 
draft release requesting comments on both the 





'3See Securities Act Release Nos. 5744 (September 27, 
1976) (41 FR 43876) and 5806 (February 16, 1977) (42 
FR 10855). 


'4See letters of comment in File No. S7-655 in response 
to Release Nos. 5744 and 5806. 


"’See note 9 supra. 





existing Form 10-K and the Advisory Committee’s 
revised Form 10-K including the redrafted manage- 
ment’s analysis requirement. After these comments 
are reviewed, and an internal review of compliance 
with existing requirements is conducted, the 
Commission will consider what revisions to Form 10-K 
are appropriate. In evaluating this recommendation 
the Commission and the staff will bear in mind the 
strong possibility that Form 10-K will be incorporated 
by reference into a registration statement on Form 
S-16 for primary offerings of certain issuers and will 
consider the extent to which the annual report to the 
Commission on Form 10-K and the annual report to 
shareholders may be combined. 


(10) Financial Statement Disclosure 


The Advisory Committee forwards three recom- 
mendations to the Commission regarding financial 
Statement disclosures. It suggests that in drafting 
industry guides for companies with extended 
operating cycles, the Commission require disclosures 
which will focus on the uncertainties related to certain 
financial statement amounts. It recommends that in 
setting accounting standards, the Commission and the 
FASB consider, among other things, the adequacy of 
disclosures regarding uncertainties inherent in the 
measurement process, amounts and timing of 
historical cash flows, and the liquidity of the reporting 
entity. Finally, the Committee recommends that the 
Commission establish as a continuing goal the 
elimination of rules of general applicability which 
cause differences between financial statements 
prepared in accordance with Regulation S-X (17 CFR 
210) and those prepared in accordance with generally 
accepted accounting principles. 


The issue of uncertainties associated with financial 
statement amounts will be specifically focused on as 
guides are developed for appropriate industries (e.g., 
casualty insurance companies). 


Consistent with the Commission’s policy of looking 
first to the private sector for the establishment of 


accounting principles, the staff will forward the 
Advisory Committee’s second recommendation to the 
FASB for its consideration. The Commission will 
encourage the FASB to consider this recommendation 
in the course of its conceptual framework project. As 
the Commission’s staff evaluates and contributes to 
the development of future accounting and disclosure 
standards it will remain sensitive to the adequacy of 
disclosures regarding uncertainties, cash flow, and 
liquidity. 


The Committee’s third recommendation recognizes the 
Commission’s continuing responsibility to address 
emerging accounting problems and provide interim 
disclosure requirements. The Commission will, of 


course, continue to fulfill this responsibility. It will 
also remain alert to the necessity of advising the 
public as to the reasons for the actions being taken 
and to the importance of referring these matters to the 
appropriate private sector group for consideration. 


The staff of the Office of the Chief Accountant will also 
place on its agenda a project to review current 
Regulation S-X requirements with the goal of 
eliminating those requirements which duplicate (or 
vary unnecessarily from) generally accepted account- 
ing principles. 


(11) Disclosure Problems of Small Companies 


The Committee recommends that the Commission hold 
public hearings to determine whether it is feasible and 
desirable for the Commission to reduce the reporting 
burden on small companies and, if so, how this might 
be accomplished. 


On December 14, 1977 in Securities Act Release No. 
5889 (42 FR 64163) the Commission announced that it 
will hold public hearings concerning the effects of its 
rules and regulations on the ability of small businesses 
to raise capital and the impact on small businesses of 
the disclosure requirements promulgated under the 
Securities Act and the Exchange Act. The hearings 
will be held in the spring of 1978. 


(12) Dissemination of Company Filings 


The Advisory Committee recommends that the 
Commission be responsive to the information needs of 
holders of debt securities and warrants, particularly 
that the Commission assure the reports normally made 
available to equity holders are made available to debt 
holders. It also recommends that the Commission 
require public companies to make their filings with the 
Commission under the 1934 Act available to the public 
upon request. 


In the near future the Commission expects to consider 
a staff proposal concerning the publication of a release 
proposing for comment rule amendments which would 
have the effect of implementing the Committee’s 
recommendation that registrants be required to make 
available to security holders without charge and to 
other persons upon payment of a reasonable fee, 
copies of the most recent annual report on Form 10-K, 
quarterly and current reports, and proxy and 
information statements filed after the end of the 
registrant’s most recent fiscal year. 


(13) Reorganization of the Commission’s Filing 
System 


The Committee recommends that the Commission 
convert the Commission filing system from a statutory 
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to a company basis and that it maintain a ‘‘Current 
file’’ for each Exchange Act reporting company 
containing the company’s latest Form 10-K annual 
report and all subsequent filings under the Securities 
Act and Exchange Act. These recommendations will 
be evaluated by the Commission’s Office of Reports 
and Information Services. The Commission does not 
yet have a preliminary position with respect to these 
recommendations. 


In conclusion, the Commission once again wishes to 
thank the members of the Advisory Committee and all 
those individuals and organizations which assisted the 
Committee for their service to the Commission. As 
should be evident from the discussion above, the 
Commission and its staff are giving careful attention to 
each of the Committee’s recommendations. The 
Commission is confident that the Committee’s 
recommendations will significantly improve the 
operation of the Commission’s disclosure program. 
The Commission invites the Advisory Committee 
members and the public at large to continue to offer 
advice to the Commission now, or later as these 
recommendations are developed into Commission 
policies. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


February 15, 1978 
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ORDER INSTITUTING PROCEEDINGS AND OPINION 
AND ORDER PURSUANT TO RULE 2(e) OF THE 
COMMISSION’s RULES OF PRACTICE 


This opinion and order under Rule 2(e)(1)' of the 
Commission’s Rules of Practice [17 CFR 201.2(e)(1)] 
arises out of the conduct of Haskins & Sells (“H&S”) 
and certain of its partners in connection with audits of 
financial statements of FISCO, Inc., Falstaff Brewing 
Corporation, Oceanography Mariculture Industries, 
Inc., and Ampeco Securities, Inc. 


H&S is a partnerhip engaged in the practice of public 
accounting and the individual respondents are each 
partners in that firm. H&S has more than 500 partners 
located in over 100 offices throughout the United 
States. In order to dispose of the matters discussed 
herein, each of the respondents has submitted an offer 
of settlement waiving institution of formal administra- 
tive proceedings under Rule 2(e)(1) and, without 
admitting or denying any of the statements or 
conclusions set forth herein, consenting to the entry of 
this Opinion and Order. After due consideration we 
have determined that it is appropriate and in the public 
interest to accept the offers of settlement. 


SUMMARY 


The matters giving rise to these proceedings result 
from otherwise unrelated non-public investigations by 
the staff of the Commission into the affairs of three of 
the companies involved and, in one case, a 
broker-dealer examination conducted by the Commis- 
sion’s Fort Worth Regional Office. Each of these cases 
involves deficiencies in the conduct of audits by H&S. 
Proper application of quality control procedures could 
have prevented most of these deficiencies. Each of 
these cases is described in some detail below, along 
with the Commission’s view of the accounting and 
auditing deficiencies involved. 





‘The Commission may deny, temporarily or 
permanently, the privilege of appearing or practicing 
before it in any way to any person who is found by the 
Commission after notice of and the opportunity for 
hearing in the matter . . . (ii) to be lacking in character 
or integrity or to have engaged in unethical or improper 
professional conduct, or (iii) to have willfully violated, 
or willfully aided and abetted the violation of any 
provision of the Federal securities laws [15 U.S.C. 77a 
to 80b-20], or the rules and regulations thereunder. 





FISCO, INC. 
BACKGROUND 


FISCO, INC. (“Fisco”)? was an automobile insurance 
holding company whose subsidiaries specialized in 
writing automobile insurance for “non-standard risks.” 
Non-standard risks are persons who have difficulty 
obtaining insurance at standard premiums because, 
Statistically, their place of residence, age, occupation 
or driving record increases the likelihood that they will 
have an accident. 


From its inception, FISCO wrote increasingly larger 
amounts of non-standard insurance. In the six years 
1967 through 1972 FISCO’s reported annual premium 
revenue grew from $325,000 to $57.6 million. FISCO’s 
annual report for 1971 showed loss reserves of $5.4 
million, premium revenue of $36.2 million, and net 
income of $2.1 million. 


The Philadelphia office of H&S was first engaged by 
FISCO in November 1972 to audit FISCO’s 1972 
financial statements. FISCO’s 1972 financial state- 
ments, filed with the Commission on Form 10-K, 
showed loss reserves of $18.2 million, premium 
revenue of $57.6 million, and net income of $4.0 
million. Such statements should have shown a 
substantial net loss principally because the loss 
reserves were materially understated. In addition, an 
unacceptable accounting method was used for 
recognizing premium revenue, and preacquisition 
income of a purchased subsidiary was improperly 
included. The Commission has concluded that H&S 
failed to conduct its audit of the 1972 financial 
statements in accordance with generally accepted 
auditing standards, in part because it place undue 
reliance upon certain representations of FISCO’s 
management and because personnel assigned to the 
audit engagement were not adequately trained in the 
audit of an automobile insurance company or, in some 
instances, were not properly supervised. 





On August 18, 1977, the Commission filed in the United 
States District Court for the District of Columbia a civil 
injunctive action against FSCO, five of its former officer 
or directors, and two members of the law firm which 


represented it. Each of the defendants, without 
admitting or denying the allegations in the compiaint, 
consented to the entry of judgments of permanent 
injunction and made additional undertakings. See 
Litigation Release No. 8073, August 18, 1977. See also 
Administrative Proceeding File No. 3-5245 (Securities 
Exchange Act of 1934, Release No. 34-13711). 


FISCO reported unaudited net income of about $1 
million for the three months ended March 31, 1973, and 
about $2 million for the six months ended June 30, 
1973. The same results for the six months were 
included in a Registration Statement on Form S-8 that 
became effective on October 12, 1973. Eleven days 
later FISCO announced that it expected a net loss for 
the nine months ended September 30, 1973, but gave 
no estimate of the amount. FISCO publicly attributed 
the loss to failures in its claim system, the 
presentation of fraudulent claims by doctors, lawyers, 
and claimants and exceptionally rainy weather in 
Florida. 


At or about the time of the public announcement, H&S 
began an audit of FISCO for fiscal 1973. On May 15, 
1974, FISCO commenced a legal action against H&S 
alleging, among other things, that H&S had breached 
its obligation to FISCO by requiring that loss reserves 
be increased to an unreasonable figure. 


In July 1974 FISCO filed its 1973 report on Form 10-K 
with the Commission. H&S disclaimed any opinion on 
the financial statements included in such report 
because of various significant uncertainties, and also 
because H&S was no longer independent under the 
Commission’s rules as a result of the FISCO legal 
action. FISCO reported a net loss of about $30 million 
and an operating loss of about $39 million for the year 
ended December 31, 1973, leaving FISCO with a capital 
deficiency of approximately $14 million. 


LOSS RESERVES 


The establishment of loss reserves for automobile, 
property and liability insurance companies is 
necessarily an imprecise process requiring current 
estimates of the future amount of settlements of 
claims that often invoive substantial uncertainty as to 
ultimate payments. The settiement process is often 
protracted, litigious and expensive. Loss reserves 
generally consist of two parts: those provided on 
specific claims reported to the company (case 
reserves), and estimates for losses “incurred but not 
reported” (IBNR reserves). Case reserves are usually 
provided when claims are originally reported and are 
revised upward or downward as new _ information 
becomes available to the claims adjusters. IBNR 
reserves are uSually provided on the basis of statistical 
experience data. 


Loss “Development” Schedules 


The preparation of loss development schedules 
(“Development”) is an important procedure used by the 
management of casualty insurance companies to 
monitor the company’s experience in establishing loss 
reserves. A development of case reserves as of a 
particular date compares the reserves as of an earlier 
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date with the total of (1) the subsequent payments on 
claims existing at the reserve date, and (2) the 
estimated reserve required on such claims that remain 
outstanding at the development date. Because auditors 
generally do not possess the expertise to evaluate 
individually the reserve necessary for any particular 
case or group of cases, the review of development 
schedules is one of the principal procedures used by 
auditors in evaluating the adequacy of the company’s 
estimates of loss reserves. 


FISCO did not prepare, and H&S did not require, 
complete development schedules containing the 
information illustrated in the AICPA industry audit 
guide, Audits of Fire and Casualty Insurance 
Companies. H&S accepted schedules prepared by 
FISCO management which purported to develop 
FISCO’s reserves, but which contained serious 
deficiencies that H&S did not discover. The schedules 
used presented more favorable results than actually 
existed because: increases to existing reserves were 
not considered; reserves closed without payment 
(“CWP”)? unduly affected the results; the time 
periods—one year, six months and one month—used 
by FISCO were too short to provide meaningful data in 
the circumstances; and tha data used were materially 
inaccurate. Additionally, since the development 
schedules were prepared by FISCO, the data contained 
therein should have been tested for completeness by 
tracing amounts from the original claims files to the 
schedules. 


The FISCO development with respect to case reserves 
at December 31, 1971, showed a reserve deficiency of 
$1.7 million, attributable mainly to business written 
with an independent insurance company.* The extent 
of the deficiency was indicative of a material problem, 
since pre-tax income for 1971 was only about $4 
million. 


FISCO represented to H&S that the deficiency in 1971 
reserves had been corrected, as indicated by the 
alleged “improvement” in experience shown in its 





SCWP claims were those for which reserves had been 
reduced to zero. Based on more current information, the 
company purportedly had no liability. Reduction of the 
reserves in this manner caused an increase in income 
equivalent to the amount of the reduction. 


*FISCO, through the major part of fiscal 1971, wrote 
most of its business through independent insurance 
companies. Though the insurance policies were issued 
under the name of the independent company, FISCO 
was responsible for reserve deficiencies and, in 
substance, acted as the insurer of the risks. 
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development schedule for the subsequent six months. 
FISCO also contended that claims were currently being 
processed more effectively. Further, management 
asserted that the introduction of no-fault insurance in 
Florida had improved the company’s loss experience. 
H&S was aware of the then prevailing view that no-fault 
insurance would have a favorable effect, but they 
placed undue reliance upon the six month development 
schedule and did not investigate the other 
explanations. If they had done so, they could have 
discovered that the explanations were false. 


Reserves CWP’d 


Reserves CWP’d materially increased FISCO’s income 
for 1972. An analysis prepared by FISCO in 1974, which 
the staff's investigation indicated was minimally 
correct, revealed that the CWP rate in December 1972 
had been excessive and that many reserves were 
improperly CWP’d. The analysis indicated that of $1.2 
million in claims reserves CWP’d, 60% were reopened 
in 1973 and payments on the reopened claims 
substantially exceeded the previous reserves on those 
claims. 


The audit test performed by H&S on CWPs was 
ineffective, poorly supervised and conducted by the 
most inexperienced auditor on the engagement. The 
CWP audit test performed by H&S consisted of 
reviewing a judgment sample of the CWPs to determine 
whether the information in the claims file indicated 
that the reserve had been properly closed. Other tests 
in the audit generally were based on statistical 
samples. The workpapers as to CWPs consisted only 
of a “sign-off sheet” and contained no indications of 
which claim files were examined. 


The auditor who performed the CWP test had been 
employed by H&S for only four months and had no 
previous insurance company experience. He was 
instructed by a senior accountant in Philadelphia and, 
after some supervised claims file review work in 
Philadelphia, was sent alone to Florida to perform the 
CWP test and several other tests. H&S apparently did 
not recognize the need to determine the nature and 
extent of CWP’d claims which were subsequently 
reopened, nor did they develop historical statistics to 
determine the reasonableness of FISCO’s rate of 
CWPs. 


The Primary Analytical Reserve Test 


H&S relied extensively on an analytical test of the loss 
reserves to evaluate reserve adequacy. Although the 
methodology was basically sound, the results were 
inadequate because they were based on FISCO-sup- 
plied data which contained numerous errors. H&S 
failed in several instances to recognize the significance 
of evidence which indicated that data used in their 





a» 


analysis were inaccurate and failed to make 
appropriate tests of the accuracy of the data used. 


H&S performed a separate analytical reserve test to 
estimate what the reserve amounts should be at 
December 31, 1972. This estimate was based on the 
number of claims outstanding, the estimated percent 
of those claims expected to be CWP’d, and the average 
historical amount paid on a claim. Each of the factors 
in the H&S test, (/.e., number of outstanding claims, 
CWP rate and average payment) reflected materially 
incorrect information derived from FISCO’s records 
which were not effectively tested by H&S. 


H&S attempted to test the number of claims 
outstanding by counting the claims included on the 
FISCO computer-prepared list. While H&S tested the 
year-end cutoff of the recording of claims, H&S made 
no other test to determine that the list properly 
included all pending claims. H&S, in fact, recognized 
as a result of its IBNR review, commented on below, 
that a substantial number of claims were not included 
on the list because of a computer coding backlog. 
However, no adjustments were made for these missing 
claims in the primary analytical reserve test. 


Black Friday 


On Friday, January 5, 1973, claims personnel in 
FISCO’s Philadelphia office performed an “inventory” 
of claims files. A computer-prepared list of all pending 
claims in that office was used in the “inventory.” 
Claims on the list representing approximately $800,000 
of reserves could not be located in FISCO’s 
Philadelphia offices. At the direction of FISCO’s 
president, the claims (and the $800,000) were “washed 
out” of the computer, as of December 31, 1972. H&S 
was not informed of this action. 


FISCO made no effort to determine that all pending 
claims were included on the computer-prepared list, 
nor that the reserve amounts indicated in the files 
agreed with those shown on the list. In fact, a 
substantial portion, if not all, of the claims 
“washed-out” were actually open and in transit to 
FISCO’s New Jersey offices. This was learned by 
FISCO’S management several weeks later but 
there was no reversal of the “wash-out.” In late March 
1973, after the period covered by the development 
schedules furnished to H&S, those claims remaining 
pending were reopened effective with the March 
accounting period. 


The effect of this incident, which FISCO employees 
called “Black Friday,” was to increase pre-tax income 
for 1972 by $800,000 and to reduce first quarter 1973 
income by a similar amount. 


H&S did not detect the results of the Black Friday 
incident. . It failed to follow the customary audit 


procedure of tracing, on a test basis, reserve amounts 
shown in the claims files to the computer list to test its 
completeness. H&S did select a sample from the list 
and examined the claims files to test the 
reasonableness of the recorded reserves. This test, 
however, gave no assurance that the list included all 
pending claims. 


As of December 31, 1972, FISCO computed its IBNR 
reserve by using a percentage of unearned premiums. 
Although the percentage used for the IBNR reserve was 
substantially increased over the percentage used at 
December 31, 1971, the IBNR reserve at December 31, 
1972, was subsequently determined to be materially 
inadequate. 


H&S’ principal test of the IBNR reserve consisted of 
totalling all claims first reported on FISCO’s computer 
lists in October, November and December which 
indicated a loss incurrence date prior to September 30, 
1972. That total was then compared to FISCO’s IBNR 
reserve at September 30. 


This test was inadequate for several reasons. First, the 
test period of three months was not sufficiently long. 
FISCO had a history of claims reported more than three 
months after incurrence. Second, the completeness of 
FISCO’s computer lists was not adequately tested. 
Third, H&S did not test FISCO’s IBNR computations 
for previous years. If they had, they would have 
discovered gross deficiencies in the previous IBNR 
reserves. Fourth, the test assumed that the claims rate 
for the period immediately prior to September 30 would 
be the same as the rate for the period immediately prior 
to December 31 without testing the validity of this 
assumption. 


Other Factors Affecting Reserves 


By the end of December 1972 reserves on over 2,300 
claims files in FISCO’s Florida office were not included 
in FISCO’s computer records. These were files for 
which premium information could not be located and 
which, as a result of the requirements of FISCO’s 
accounting system, could not be reflected in FISCO’s 
loss reserves.5 


During 1972, FISCO’s president had been informed of 
the existence of uncoded claims files in the Florida 
office and had received reports of the number thereof 





‘Accounting data were introduced into the FISCO 
computer system via a document (“coding slip”) on 
which reserve, premium and other information was 
recorded. 
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from time to time. During December 1972, he 
instructed Florida claims office personnel to enter data 
with respect to such files into FISCO’s computerized 
claims system in order to reflect reserves for those 
files. Rather than recording an appropriate reserve, 
however, he instructed that an arbitrary $100 reserve be 
recorded for each applicable line of business® 


H&S was aware of the foregoing as a means to record 
underlying uncoded files. However, no audit test was 
performed to determine that all uncoded claims had 
been recorded. 


The drafts payable account represented FISCO’s 
liability for drafts issued to claimants to pay for losses. 
Drafts issued by FISCO were frequently negotiated 
prior to FISCO’s recording of such drafts in its 
accounting system. During the course of the audit H&S 
noted drafts which had been honored by banks but 
which had not been recorded by FISCO as having been 
issued. H&S also noted that this was caused by a 
backlog in FISCO’s coding process. H&S failed to 
realize that such a backlog also indicated that reserve 
information included on coding slips was backlogged. 
They gave no effect to this problem in any of their 
reserve tests, including their analytical test of reserve 
adequacy. 


FISCO’s management also improperly “froze” 
(prohibited recording) all reserve increases on certain 
lines of business and included instructions on the 
freezes in its claim manual. H&S failed to detect the 
freezes and the resultant underreserving. 


PREMIUM INCOME 


FISCO recorded premium income on an “as written” 
(as opposed to an “earned’”) basis. This method of 
income recognition had the effect of “front loading” 
income and was not in accordance with generally 
accepted accounting principles. 


Prior to accepting FISCO as a client, H&S advised 
FISCO that H&S would accept the FISCO method of 
income accounting for 1972 only if: (1) its effect on 
1972 operations was immaterial, and (2) it would be 
phased-out in 1973. FISCO management agreed to the 
phase out and prepared an analysis which purported to 
show that the use of the accounting method did not 
materially affect the 1972 financial statements. This 
analysis indicated that the method increased 1972 net 
income by $308,000, or about 7.6% of reported net 





®The reason given for this was that some of the files 
should properly be closed since no liability existed upon 
them. Data respecting only eight hundred of the 2300 
files were entered into the claims system. The $100 
reserve per line of business per file was grossly 
inadequate. 


152/SEC DOCKET 


income of $4,048,000. H&S concluded that this effect 
was not material. 


The Commission is unable to conclude that the effect 
on income was not material, even accepting FISCO’s 
calculations as valid. However, FISCO’s analysis was 
based on the erroneous premise that the average policy 
would be renewed annually for at least two consecutive 
years and that, as a consequence, policy acquisition 
costs’ could be amortized over a three-year period of 
time. If this assumption had not been made, the effect 
of using this method of accounting would have been 
greater than that indicated by the analysis. 


H&S traced several of the figures contained in the 
analysis to FISCO’s books on a test basis. However, 
they did not test the rate of policy renewal used as the 
basis for the amortization of policy acquisition costs. 
H&S thus erroneously concluded that the effect of 
using the FISCO method of accounting on income was 
not material for 1972. 


INCOME OF ACQUIRED SUBSIDIARY 


During 1972 FISCO purchased Prestige Casualty 
Company (“Prestige”), an Illinois-based insurance 
company engaged principally in insuring non-standard 
automobile risks. Although the closing of the Prestige 
acquisition occurred on June 1, 1972, Fisco included 
Prestige’s income for the entire year in its consolidated 
operations, instead of only from the closing date. 


Negotiations for the Prestige purchase commenced in 
January of 1972. On February 29, 1972, the FISCO 
board of directors met and approved “the terms and 
provisions of a proposed transaction to acquire all of 
the outstanding common stock of Prestige” (emphasis 
supplied). The board further authorized the executive 
committee to negotiate and consummate the 
transaction. 


In early March 1972 a memorandum agreement setting 
forth the general terms of the proposed acquisition was 
prepared. 


On March 6, 1972, FISCO released to the public 
information regarding a “proposed acquisition” of 
Prestige by FISCO. 


As late as April 21, 1972 (seven days before the final 
contract was signed), material questions concerning 
the contract provisions remained unresolved. 


On April 28 the Purchase Agreement for Prestige’s 
shares was signed. That agreement provided that “the 





"Policy acquisition costs are costs associated with the 
initial sale of an insurance policy. 





parties have heretofore reached an understanding, 
effective as of January 1, 1972” (emphasis supplied). 


The final purchase agreement contained most of the 
terms provided for in the prior memorandum agreement 
and continued the condition precedent that all 
necessary governmental approvals be obtained. The 
purchase agreement contained substantial restrictions 
on FISCO’s ability to alter the operations of Prestige 
and provided that Prestige’s officers would continue to 
manage and control the business and operations of 
Prestige subject to reporting to Prestige’s board of 
directors. 


After signing, the Purchase Agreement was submitted 
to the Illinois State Insurance Commission for 
approval. Hearings were held in June 1972 by the State 
Insurance Commission pursuant to the Illinois 
Insurance code. 


In connection with the filing of the Purchase 
Agreement with the Insurance Commission, FISCO 
also filed a statutorily required form prepared by 
FISCO’s law firm. That form stated that “control is to 
be acquired” and that “the Purchase Agreement is 
subject to certain additional contingencies and may 
not be placed into force: the arrangement to purchase 
the stock therefore, has not finally closed.” Further, 
the form stated “while control is vested in FISCO as a 
stockholder, considerable control is retained by the 
selling shareholders and they have the right to operate 


the business of Prestige in substantially the same 
manner as heretofore operated.” The form also stated 
that FISCO did not own any of Prestige’s stock and had 
“no right to acquire beneficial interest in any such 
securities at the present time.” 


The closing of the Prestige acquisition occurred on 
June 1, 1972. 


H&S initially indicated to FISCO that it could not 
accept January 1, 1972, as the effective date of the 
Prestige acquisition for accounting purposes. H&S met 
with FISCO officials several times and discussed the 
question, concluding that the date of the memorandum 
agreement (March 5th) would be acceptable and that 
no adjustment to consolidated income would be 
necessary, provided that the amount of Prestige 
income attributable to the period between January 1st 
and March 5th was not material. H&S apparently 
concluded that the March 5th date was acceptable 
because a written agreement existed as of that date. 


FISCO then prepared an analysis for the purpose of 
demonstrating that the first two months’ income of 
Prestige was not material to FISCO’s operations. The 
analysis contained several downward adjustments to 
Prestige’s recorded first quarter income, the largest of 
which involved a recalculation of the first quarter 


claims reserves. This recalculation was arrived at by 
developing the first quarter reserves through the end of 
1972. On the basis of this development it was 
concluded that the reserves had been understated. 


The H&S audit manager requested that an H&S 
Chicago manager review the FiSCO-prepared analysis 
of Prestige’s first quarter earnings with Prestige’s 
treasurer and outside accountants. The Chicago 
manager was told that while the analysis appeared 
reasonable, Prestige could give no comfort on the 
specific data without a formal review of reserves as of 
the end of the periods involved. No formal review was 
conducted and no further audit of the analysis was 
performed by H&S. 


Subsequently, H&S revised its position and concluded 
that it could accept January 1, 1972, as the effective 
date of the Prestige acquisition. This revised 
conclusion was based primarily on letters from 
FISCO’s legal counsel containing factual representa- 
tions and legal opinions to the effect that a binding 
agreement of sale was made orally by January 1, 1972, 
and that on that date effective possession and all of the 
burdens and benefits of ownership of Prestige shifted 
to FISCO. The two letters written by counsel and given 
to H&S to support FISCO’s accounting treatment of the 
Prestige purchase materially misrepresented the facts 
Surrounding the transaction. 


Accounting Principles Board Opinion Number 16 
(“APB No. 16”) provides the following general rule 
concerning business combinations to be accounted for 
as purchases: 


“ . . the date of acquisition of a company should 
ordinarily be the date assets are received and other 
assets are given or securities are issued.” ® 


The single exception to the general rule provided for by 
APB No. 16 is that: 


“. . the parties may for convenience designate as the 
effective date the end of an accounting period between 
the dates a business combination is initiated and 
consummated. The designated date should ordinarily 
be the date of acquisition for accounting purposes if a 
written agreement provides that the effective control of 
the acquired company is transferred to the acquiring 
corporation on that date without restrictions except 
those required to protect the stockholders or other 
owners of the acquired company.” ° 


H&S knew that the date of consummation of the 
Prestige transaction was June 1, 1972, and that no 





°APB No. 16 Par. 93. 
9 
id. 
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written agreement existed on January 1, 1972, which 
complied with the above-quoted exception. 


The Commission believes that APB No. 16, and the 
policies specifically sought to be served by it, clearly 
require that the written agreement exist prior to the 
“designated date.” Based on the facts as known to 
H&S, the treatment accorded the Prestige acquisition 
appears to be a misapplication of the literature 
governing generally accepted accounting principles 
applicable to the transaction. 


SUBSEQUENT ACTION BY H&S 


In connection with the FISCO matter, H&S states that 
the following actions occurred and that consideration 
should be given thereto. 


In October 1973 FISCO first publicly announced 
financial difficulties and an expected loss for the first 
nine months of 1973. Promptly thereafter H&S met with 
FISCO management"°on several occasions, discussed 
further investigation of the causes and approximate 
amount of the loss, and recommended a meeting to 
discuss the situation with the staff of the Commission. 


Though its 1973 audit was not yet completed, H&S 
issued a letter to FISCO on March 13, 1974, urging that 
management make prompt public disclosure of 
significant financial uncertainties, including the ability 
of FISCO to continue as a going concern. FISCO 
threatened litigation unless H&S withdrew its letter, 
but H&S reiterated its concern in a letter dated March 
15. FISCO issued a press release on March 18 which 
disclosed various uncertainties, including the 
reservations of H&S as to whether FISCO could 
continue as a going concern. 


On May 2, 1974, H&S advised FISCO that H&S 
believed an increase of about $9 million was required in 
the reserves for losses that had then been provided as 
of December 31, 1973. Because of the apparent 
reluctance of FISCO’s management to record the 
suggested increase, H&S issued a letter to FISCO on 
May 14 indicating that H&S then estimated the 1973 loss 





The Commission’s Complaint in the matter referred to 
at footnote 2 above charged that the company and 
certain of its former officers and directors had violated 
the anti-fraud and reporting provisions of the Securities 
Act of 1933 and the Securities Exchange Act of 1934 by 
reason of materially false and misleading statements in 


a prospectus, annual reports, and other public 
statements from 1970 through 1974 as to the nature of 
FISCO’s business and other matters and overstate- 
ments of FISCO’s income. 
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to be between $27 and $30 million and urging FISCO to 
make immediate public disclosure. On May 15 FISCO 
announced a loss of $26.2 million. 


THE FALSTAFF BREWING CORPORATION 
BACKGROUND 


The Falstaff Brewing Corporation (“Falstaff”) produces 
and distributes beer and other malt beverages. The 
company reported substantial losses in decreasing 
amounts from 1972 through the year ended December 
31, 1974. Falstaff’s audited financial statements 
included in the Form 10-K filed with Commission for 
1974 showed a loss of $3.8 million and outstanding 
debt of $31.6 million. The debt consisted of $5 million 
of short-term notes payable to two banks on demand 
and $26.6 million of long-term debt to four banks and 
two insurance companies. 


H&S was the independent auditor for Falstaff for the 
year 1974 and several consecutive prior years. The H&S 
audit report for 1974 was qualified subject to either the 
approval by the shareholders of an offer to purchase a 
new issue of Falstaff’s preferred stock for $10,000,000 
or the successful negotiation of a refinancing 
agreement with Falstaff’s lenders. 


On September 30, 1974, Falstaff’s financial condition 
caused the company to be in default of certain 
covenants contained in various loan agreements. The 
lenders agree to grant waivers of the defaults, and 
waivers were given covering consecutive periods from 
September 30, 1974, to March 15, 1975, provided 
Falstaff agreed to grant security interests in all its real 
and personal property, excluding cash, inventories and 
accounts receivable. 


On January 27, 1975, Falstaff’s Board of Directors 
ratified, at the insistence of the lenders, a “collateral 
agency agreement.” This agreement designated one of 
the banks as the “collateral agent” and provided, 
among other things, that any prepayment on the 
company’s long-term indebtedness would be prorated 
among the lenders effectively preventing Falstaff from 
paying off its higher interest rate debt to the banks in 
lieu of its lower interest rate debt to the insurance 
companies. Master security agreements were executed 
between Falstaff and the collateral agent on February 
5, 1975. 


On March 15 the last of the series of waivers of default 
expired and H&S refused to release their audit report 
with respect to Falstaff’s 1974 financial statements 
until other waivers were obtained from the lenders 
The lenders agreed to issue the waivers; the insurance 
companies required that, among other things, Falstaff 
agree not to issue preferred stock without their prior 
approval and that any payment of outstanding debt by 





Falstaff or any third party would be made on a pro-rata 
basis to all lenders. Falstaff agreed to these additional 
restrictions and the 1974 financial statements were 
released. 


Under a written agreement dated March 10, 1975, Paul 
Kalmanovitz (“Kalmanovitz”) agreed to buy, and 
Falstaff agreed to sell to him for $10 million, a new 
issued of preferred stock with sufficient voting rights 
to enable him to obtain control of the company, and 
Kalmanovitz further agreed to guarantee $10 million of 
Falstaff’s accounts payable."' The agreement provided 
generally that the proceeds of the preferred stock sale 
were to be applied by Falstaff for general corporate 
purposes and for payment of the [high interest] bank 
loans. This agreement was presented to the Falstaff 
stockholders for approval in a proxy statement which 
solicited proxies for an April 28, 1975, stockholders’ 
meeting. This proxy statement included the audited 
financial statements for 1974. 


The financial statements for 1974 were materially 
deficient because they failed to disclose: (1) the 
existence of the collateral agency agreement and 
master security agreement; (2) additional restrictions 
required by the insurance company lenders as 
consideration for granting waivers; and (3) the 
existence of, and details concerning, a note receivable 
from the sale of a brewery to a company controlled by 
Kalmanovitz. 


The Commission has concluded that H&S should have 
required disclosures of the above matters in the 1974 
financial statements at the time they were released; in 
any event, based on information H&S _ obtained 
subsequently, H&S should have required a revision to 
include disclosure of these matters in the financial 
statements prior to the shareholders meeting. The 
disclosures in question are discussed further below.'? 





"In addition, there was an oral agreement among 
Falstaff, Kalmanovitz and a Falstaff supplier whereby 
the supplier agreed to extend $10 million of 
merchandise credit to Falstaff over a four-month period 
(repayment of which was guaranteed by Kalmanovitz 
and his wife) subject to Kalmanovitz assuming control 
of Falstaff. This oral agreement was not known to H&S. 


%20On May 27, 1977, the Commission filed a civil 
injunctive action in the United States District Court for 
the District of Columbia against Falstaff, Kalmanovitz, 
Falstaff’s former president, and a former director of and 
outside counsel to Falstaff. The latter two defendants 
consented to an injunction, without admitting or 
denying the allegations in the complaint. See Litigation 
Release No. 7943 (May 27, 1977), Litigation Release No. 
7960 (June 7, 1977). On August 1, 1977, the Court 
granted the Commission’s motion for a preliminary 
injunction against Falstaff. See Litigation Release No. 
8052 (August 2, 1977), appeal pending, C.A.D.C., No. 
77-1885. 


COLLATERAL AGENCY AND SECURITY AGREE- 
MENTS 


Timothy G. FitzGerald (“FitzGerald”) was the H&S 
partner on the Falstaff engagement. During the course 
of the investigation, FitzGerald testified that he did not 
know that Falstaff had signed the security agreements 
nor that the collateral agency agreement existed. 
However, H&S’ audit workpapers include information 
which reflects that the security agreements had been 
signed and that the collateral agency agreement 
existed. 


FitzGerald maintains that the relied on a management 
representation letter, signed by the president, the 
treasurer and the controller of Falstaff, which indicated 
that through March 13, 1975, there were no material 
subsequent events “except as reported in the notes to 
financial statements in the 1974 annual report.” 


The H&S audit workpapers contain a copy of a 
November 12, 1974, letter from the lenders informing 
Falstaff that it must immediately grant a security 
interest in its assets and a November 15, 1974, letter in 
which Falstaff agreed. FitzGerald testified that he 
could not specifically recall reviewing these letters, 
although he acknowledged that it came to his attention 
during his review of the audit workpapers that Falstaff 
was discussing the granting of security interests with 
its lenders. 


FitzGerald reviewed all the letters from the lenders 
waiving Falstaff’s defaults under the various loan 
agreements as well as relevant minutes, copies of 
which were contained in the workpapers, of the Board 
of Directors and Executive Committee meetings. The 
waiver letters specifically stated that waivers were 
being given in consideration of Falstaff’s grant of 
security interests. The minutes of the January 27, 1975, 
Board of Directors meeting state that the Board ratified 
the collateral agency agreement. The February 11, 
1975, minutes of the Executive Committee of the Board 
of Directors state that the security agreements were 
executed. 


FitzGerald testified that he questioned the Falstaff 
controller on two different occasions concerning 
whether any assets had been pledged and was told on 
both occasions that no agreements had been signed. 
The Controller had no authority to execute such 
agreements, however, and no inquiry was made of 
corporate officials who were so authorized. 


While the Commission believes that management 
representations may be useful for purposes of 
reminding management of their principal responsibility 
for the financial statements, we have repeatedly 
pointed out that such representations are not a 
substitute for the sufficient competent evidential 
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matter demanded by generally accepted auditing 
standards.'* Such representations cannot provide the 
auditor with adequate assurance in instances where 
other audit evidence raises doubt as to the veracity of 
the representations. 


ADDITIONAL RESTRICTION IN WAIVER LETTERS 


As was mentioned previously, release of the audit 
report on Falstaff’s 1974 financial statements was 
delayed pending receipt of further waiver letters from 
Falstaff’s lenders. The waiver letters from the 
insurance companies, as finally executed late in March 
1975, contained provisions that, among other things, 
(1) prohibited payment of any existing indebtedness 
owed to any of the parties to the collateral agency 
agreement except in proportion to all such 
indebtedness outstanding, and (2) prohibited the 
issuance of preferred stock or addtional debt without 
the written consent of the insurance companies. No 
disclosure of these provisions was made in the 
financial statements although this information was 
material to the stockholders about to vote on the sale 
of the preferred stock by Falstaff to Kalmanovitz. 
Despite the fact that the conditions of such waiver 
letters prohibited it, the Falstaff proxy statement 
indicated that, upon approval of the preferred stock 
sale, Kalmanovitz intended to apply the proceeds to 
payment of Falstaff’s high interest rate debt. 


FitzGerald testified that he assumed that the 
requirement for the lenders’ approval of the issuance of 
preferred stock by Falstaff was a “normal” provision 
and believed that the restriction on payment of 
indebtedness did not apply to short term debt. 


RECEIVABLE FROM BREWERY SALE 


During 1974 one of Falstaff’s major problems was its 
operations on the west coast; operation of the San 
Francisco brewery resulted in losses at the rate of 
about $1.4 million per year. In order to alleviate this 
drain on the company’s resources, Falstaff entered into 
agreements in October 1974 pursuant to which 
Kalmanovitz (who at that time was not a related party) 
agreed to produce Falstaff beer and to purchase the 
San Francisco brewery. The Agreements provided that 
a company wholly owned by Kalmanovitz would pay 
$500,000 initially and give a $2.5 million interest 
bearing, non-recourse note in exchange for the 
brewery. The note payable as follows: (1) a stipulated 
amount for each barrel of Falstaff beer produced under 





See, e.g., Accounting Series Release No. 
196/September 1, 1976 and Accounting Series Release 
No. 209/February 16, 1977. 


*The short term debt was evidenced by demand notes 
payable to banks. 
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the protection agreement and (2) 5/6 of the proceeds of 
the sale of any of the equipment contained in, or real 
estate occupied by, the brewery. The $2.5 million note 
was reported in Falstaff’s financial statements as part 
of a $5.39 million item described as “investments and 


_ miscellaneous assets—including plant held for sale.”"5 


In the financial statements included in the proxy 
statement discussed below, the $2.5 million was 
shown separately in a footnote that gave further details 
of the $5.39 million. This footnote, however, did not 
disclose, nor was there disclosure elsewhere in the 
financial statements of, the terms of payment of the 
$2.5 million or that it was receivable from a company 
controlled by Kalmanovitz. 


THE MARCH 31, 1975 PROXY STATEMENT 


On March 31, 1975, Falstaff mailed a Proxy Statement 
to stockholders for the annual meeting to be held on 
April 28, 1975, which contained its 1974 financial 
statements. H&S received a copy of a letter dated April 
16, 1975, from Falstaff addressed to the lenders. This 
letter explained that the Kalmanovitz agreement 
provided that funds obtained from Kalmanovitz, to the 
extent not required for working capital, be applied first 
to short term bank debt and then to other high interest 
rate debt. It further stated that the conditions imposed 
by the insurance company lenders in the March waiver 
letters were designed to compel Falstaff to make pro 
rata payments on all of the bank and insurance 
company debt. The letter also indicated that Falstaff 
had executed the mortgage and security agreements 
alluded to previously. 


Despite the clear indication in the letter that there were 
omissions and misstatements in the financial 
statements included in the proxy statement, nothing 
was done to assure that adequate disclosure was 
made, as required by generally accepted audited 
standards. (See Statement on Auditing Standards No. 
1, Section 561). 


OCEANOGRAPHY MARICULTURE INDUSTRIES, INC. 
BACKGROUND 
Oceanography Development Corporation (“ODC”)'™ is 


a privately held holding company formed in 1968. In 
1968 and 1969 ODC obtained funds totalling $2.6 





“Total assets were about $89 million and total 
non-current assets were about $53 million. 


'2On September 8, 1977, the Commission filed a civil 
injunctive action in the United States District Court for 
the District of Columbia against ODC and two of its 
former directors and officers. See Litigation Release 
No. 8111. 





million through the private placement of common 
stock and convertible subordinated notes. These 
funds were used to finance the operations of its 
subsidiaries and to purchase real estate. ODC also 
purchased a shopping center in Florida. 


In January 1969, ODC formed Oceanography 
Mariculture Industries, Inc. (“OMI”) primarily for the 
development of technology for the commercial 
breeding of salt water finned fish and for the breeding 
thereof. At all relevant times, OMI was a 
“development-state company” and disclosed that its 
ultimate viability depended entirely upon its future 
success in commercially breeding, producing, and 
marketing finned fish. The two corporations had a 
majority of common directors. 


In September 1969, a $1 million public offering of 
OMI’s common stock occurred following which ODC 
had about 80% ownership of OMI.'® The proceeds of the 
offering were to be used for research and development, 
the development of a tourist attraction, and for working 
capital. 


OMI established research facilities, an ocean science 
tourist attraction, and a seafood restaurant, all at the 
shopping center owned by ODC. The restaurant and 
tourist attraction reported operating losses of $681,000 
from the time they commenced operations in 1970 until 
they were closed in 1972. 


ODC arranged additional financing for OMI through 
private placements of about $2 million during fiscal 
1972 and an additional $1.8 million during the period 
from April 1 to July 31, 1972. 


intercompany accounts were maintained for recording 
cash transfers and other intercompany transactions. 


At March 31, 1971, the balance due ODC from OMI was 
about $278,000. For fiscal 1972 ODC charged OMI 
$500,000 for management fees, $94,000 for cash 
advances, and $188,000 for other transactions. OMI 
transferred $971,000 in cash to ODC, leaving a balance 
of about $89,000 due to ODC as of March 31, 1972. At 
that date OSC had severe cash shortage and an 
unconsolidated working capital deficiency of over 
$900,000. 


During the period April 1 to July 31, 1972, ODC 
privately sold 62,700 shares of its OMI stock for about 
$521,000. During the same period ODC charged OMI 
about $245,000 for cash advances, $167,000 for 
management fees (four months at an annual rate of 





6 ODC’s interest in OMI was reduced to approximately 
50% by March 31, 1972, by reason of the sale of 
additional shares of OMI. 


$500,000) and $58,000 for other transactions. OMI trans- 
ferred $1,059,000 in cash to ODC, leaving a balance of 
about $500,000 due to OMI at July 31, 1972. 


During fiscal 1972 and the four subsequent months, 
the only month for which the intercompany account 
showed an ending balance due to OMI by ODC was 
July 1972. Except for the management contract 
ratification described below, none of the transactions 
reflected in the intercompany account was presented 
to either Board for approval.” 


As a result of questions raised subsequent to July 31, 
1972, concerning the propriety of intercompany 
transactions, a settlement was reached concerning 
such transactions through October 12, 1972. As of that 
date it was determined that ODC owed OM! $1,522,575. 
This balance was settled in February 1973 for an agreed 
amount of $1,450,000. OMI received $300,000 in cash 
and 383,333 shares of OMI stock at an agreed value of 
$3.00 per share.'® 


OMI subsequently obtained an additional $2 million 
from private investors and lenders. However, OMI was 
unable to solve its technical and operational problems, 
never became commercially profitable, and declared 
bankruptcy in December 1974. 


H&S was the independent auditor for both ODC and 
OMI for the fiscal years 1969 through 1972. The 
Commission believes that the financial statements of 
OMI for fiscal 1972 reported on by H&S were 
misleading because they failed to disclose material 
facts concerning the propriety of management fees 
charged to OMI by ODC. In addition, H&S obtained 
information during a review of subsequent events 
regarding advances made to ODC by OMi which the 
Commission believes should have been disclosed in 
OMl’s financial statements. 


H&S RELATIONSHIP WITH ODC 


H&S became the auditors for ODC through its 
relationship with an investment banking firm, the 
principals of which were major ODC shareholders. 


H&S considered the advisability of proceeding with the 
ODC engagement for fiscal 1971 because of its 
uncollected 1970 audit fees of $32,000 and the 
speculative nature of the companies. However, the 
decision was made to continue with the ODC 





“However, four of OMI’s directors signed checks 
transferring substantial amounts of cash from OMI to 
ODC. 


“The agreed value of the OMI stock wa based on a recent 
private sale of 100,000 share block of OMI stock by ODC 
for $300,000. 
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engagement because, in part, H&S was concerned that 
withdrawal might cause difficulty with H&S’ 
longstanding relationship with major ODC sharehold- 
ers. The fiscal 1971 audit report for ODC included a 
“going concern” and other qualifications. 


In 1972 H&S also considered the advisability of 
proceeding with the ODC engagement. Uncollected 
audit fees were $68,000 and dated from as early as 
1970, but H&S again decided to continue the 
engagement. 


THE FISCAL 1972 AUDIT 


The H&S audit report on the financial statements of 
OMI appeared in the Form 10-K filed with the 
Commission for the year ended March 31, 1972. 


On May 24, 1972, Eugene H. Cobaugh, the H&S partner 
on the ODC-OMI engagement and other H&S 
representatives met with the Chairman of the Board 
and the controller of ODC and OMI. H&S stated that it 
was virtually impossible to audit the allocations of 
costs and expenses of ODC and OMI (amounting to 
$455,000) and to ODC’s other subsidiaries for 1972 
inasmuch as these allocations were based on 
estimates. 


H&S explained that the scope of their examination 
might be considered limited due to the materiality of 
the amounts involved and by the lack of adequate 
documentation to support the allocations, which 
appeared to be arbitrary to a large degree. The 
Chairman of the Board and the controller stated that 
the allocations were ODC’s best estimates and that 
verification was practically impossible. H&S then 
suggested that this problem might be solved by 
adoption of a management contract between ODC and 
OMI, to be retroactive to April 1, 1971, with the 
approval of both Boards. This suggestion was adopted. 


Financial statement disclosure concerning this matter 
was contained in a footnote which stated: 


“In June 1972 the Company entered into an agreement 
with its parent, Oceanography Development Corpora- 
tion (ODC), whereby the Company agreed to pay ODC a 
total of $500,000 for management services rendered by 
ODC for the year ended March 31, 1972 and an amount 
not to exceed $500,000 for each year ended March 31, 
1973 through March 31, 1977. In prior years, services 
performed by ODC were allocated to the company 
based on the time spent by officers and employees of 
ODC for services to the Company. Such expenses for 
the year ended March 31, 1971 were approximately 
$145,000. The above amounts are included in 
unrecovered development costs in the accompanying 
financial statements.” 
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This note did not disclose that the charges bore no 
necessary relationship to the value of the services 
provided to OMI by ODC. 


SUBSEQUENT EVENTS 


In early August 1972, H&S completed its review of 
“subsequent events” concerning ODC and OMI for the 
period from the close of the fiscal year ended March 31, 
1972, through July 31, 1972. This review disclosed that 
during this period substantial cash payments were 
made from OMI to ODC and that, at July 31, 1972, ODC 
owed OMI $500,000. The review also indicated that the 
OMI/ODC chief executive officer had made $173,250 of 
unauthorized withdrawals from ODC. 


This review should have alerted H&S to the fact that a 
diversion of OMI funds was occurring and these facts 
should have been disclosed to investors. 


The OMI annual report to shareholders was distributed 
on or about August 21, 1972. The audited financial 
statements included therein contained a note 
concerning “subsequent Events” which stated: 


“As of July 31, 1972 The Company has liquidated the 
March 31, 1972 balance of $88,612 owed to its parent 
and has made additional advances of approximately 
$500,000. The policy of the companies has been to 
charge interest on advances at 7% per annum. 


Oceanography Development Corporation is presently 


attempting to secure additional financing to be used to 
repay advances made by Oceanography Mariculture 
Industries, Inc.” 


At July 31, 1972, ODC’s current liabilities exceeded its 
current assets by over $900,000 on an unconsolidated 
basis. This footnote was inadequate and misleading 
because it failed to disclose the facts described above 
and the financial condition of ODC. 


AMPECO SECURITIES, INC. 


Ampeco Securities, Inc. (“ASI”) was incorporated in 
March 1976. ASI was engaged solely in the business of 
promoting and selling interests in oil drilling programs 
of its parent, American Public Energy Company 
(“AMPECO”), and was registered as a broker-dealer 
under the Securities Exchange Act of 1934. 


ASI’s operations to September 30, 1976, consisted 
primarily of its promotional activities. AMPECO paid 
all of ASI’s expenditures and charged them to an 
intercompany account and credited such account with 
a management fee of $3,000 per month. ASI’s balance 
sheet at September 30, 1976, showed approximately 
$8,000 of current assets, $29,000 of deferred charges, 
the intercompany account of $38,000 payable to 





AMPECO, $7,000 of paid-in capital, and a deficit of 
$8,000. 


During October and November 1976, ASI sold 
subscriptions for interests in an AMPECO oil drilling 
program totalling $265,000 and received related 
commissions aggregating $19,875. 


AMPECO intended to collect its advances to ASI when 
ASI became self-sufficient. By written agreement (as 
set forth in ASI’s Form BD filed with the Commission) 
AMPECO agreed that to the extent that any repayments 
of these items would result in a reduction of ASI’s net 
capital below $6,000 (an amount in excess of the 
minimum required) they need never be repaid. 
Nevertheless, there was no subordination agreement 
which complied with the requirements of Commission 
Rule 15c3-1(d) under the Exchange Act. Consequently, 
ASI was in a continuing net capital deficit position (as 
calculated under Rule 15c3-1) from September 30, 
1976, through January 17, 1977, when ASI sold 10,000 
shares of common stock to its parent for $40,000. 


The staff’s inquiry concerned the audit of ASI by H&S 
and the report issued on the financial statements and 
schedules included in ASI’s FOCUS Report for the 
period ended September 30, 1976. 


On December 10, 1976, ASI filed its annual FOCUS 
Report with the Commission for the period from 
incorporation (March 17, 1976) to September 30, 1976. 
Included and made a part of this report were an 
unqualified opinion and an accountant’s supplemental 
report on internal accounting control, both prepared by 
H&S. ASI’s report did not meet the applicable 
requirements for audited financial reports because it 
did not include a statement of changes in financial 
position nor did it contain footnote disclosures. 
Moreover, H&S failed to conduct its audit of ASI in 
accordance with the requirement of Rule 17a-5(g)(1) 
under the Exchange Act for broker-dealers. 


The senior accountant assigned to the engagement had 
no prior experience in auditing broker-dealers and was 
not provided with an audit program containing specific 
procedures designed for a broker-dealer. Billy R. 
Thomas (“Thomas”), the engagement partner, testified 
that the “standarized” broker-dealer audit program 
developed by H&S could not economically be used for 
a broker-dealer of ASI’s size and that such a program 
would be of limited applicability. As of the date of the 
financial statements audited and reported on by H&S 
(September 30, 1976) ASI had no customers and had 
never consummated any customer transactions. Such 
explanations cannot, however, justify the failure to 
utilize an appropriate audit program. 


Thomas signed an unqualified opinion to be submitted 
with the FOCUS Report when the opinion should have 


been qualified. In fact, a “subject to” opinion on the 
financial statements was submitted to ASI’s 
management. Thomas testified that he intended that 
the opinion in the FOCUS Report be similarly qualified, 
but, upon revising the audit report format at the 
suggestion of another partner, an explanatory 
paragraph and the qualifying language were inadver- 
tently left out. 


While the Commission recognizes that no investors 
were injured, it cannot overlook such carelessness in 
the audit of a registered broker-dealer. Additionally, it 
is assumed that an auditor will be familiar with 
Commission accounting and auditing requirements 
and will take appropriate steps to ensure compliance 
with them. 


Conclusion 


H&S has on its own initiative taken certain personnel 
actions and other steps to provide reasonable 
assurance that particular problems in the audit 
engagements discussed herein will not recur and has 
made certain of its quality control policies and 
procedures more formal and definitive. Before the 
commencement of settlement discussions between 
H&S and the Commission concerning the matters 
described above, H&S voluntarily engaged another 
accounting firm to conduct a comprehensive quality 
control review of its audit practice. The Commission 
has considered these actions in determining to accept 
H&S’ offer of settlement and believes that such 
measures reflect positively on H&S’ system of quality 
control. The Commission is convinced that the 
willingness of an accounting firm to adapt technical, 
administrative and personnel policies and take other 
action to deal effectively with identified problems 
reflects to a great extent the commitment of the firm to 
high professional standards. 


As part of their offers of settlement, each of the 
individual respondents in this proceeding has 
submitted undertakings limiting his practice before the 
Commission. The Commission has determined to 
accept these settlement offers. Timothy FitzGerald has 
undertaken that, for a period of ninety days from the 
date of the Opinion and Order, he will not be involved 
in any audit engagement of any client whose financial 
statements are expected to be filed with the 
Commission; provided, however, that he may consult 
with any partner or employee of H&S regarding any 
such engagement. FitzGerald further undertakes that, 
for a period of 180 days after the ninety-day period 
referred to in the foregoing sentence, he will not act in 
the capacity of engagement partner with respect to 
any such engagement and, with respect to any such 
engagement in which he is involved, he will be 
supervised. Eugene Cobaugh has undertaken that, for 
a period of 120 days from the date of the Opinion and 
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Order, he will not be involved in any audit engagement 
of any client whose financial statements are expected 
to be filed with the Commission. Billy R. Thomas has 
undertaken that, for a period of sixty days from the 
date of the Opinion and Order, he will not be involved 
in any audit engagement of any client whose financial 
statements are expected to be filed with the 
Commission. 


In contemplation of the Commission’s acceptance and 
as part of its offer of settlement, H&S is appointing a 
Committee to examine and render a report concerning 
the manner in which H&S conducts its audit practice. 
The Committee members have been agreed upon by 
H&S and the staff of the Commission. The nature and 
scope of the Committee’s examination is outlined in a 
memorandum to the Committee which has been agreed 
upon by H&S and the staff of the Commission. Among 
other things, the memorandum permits the Committee 
to utilize the work of the reviewers previously engaged 
by H&S. It is contemplated that the Committee will 
review the work of the reviewing firm and may use it as 
a basis for its report to the extent it considers 
appropriate. The Committee, in its discretion, may 
conduct whatever additional work it requires to support 
its report. All compensation and expense in connection 
with the review will borne by H&S. The Committee’s 
report will be delivered to H&S and the Commission. 
H&S will, prior to December 31, 1979, furnish 
information to the Commission evidencing its 
implementation of any reasonable recommendations of 
the Committee. If the Commission so directs, H&S will 
have the Committee (or a similar Committee) conduct a 
review prior to December 31, 1980, to determine 
whether they have reasonably implemented such 
recommendations. 


H&S has agreed, with certain exceptions, not to accept 
or initiate negotiations to accept new SEC audit 
engagements originating in the area normally served by 
its Philadelphia office (as defined in its Offer of 
Settlement) for the period ending June 30, 1978. This 
limitation does not otherwise affect the Philadelphia 
office, any other office of H&S, or the firm as a whole. 


H&S will conduct or sponsor a research project relating 
to certain aspects of the determination of when a 
system of internal accounting control provides 
reasonable assurance of attaining the objectives set 
forth ir; Statement on Auditing Standards No. 1, 
Section 320.28. To the extent it deems appropriate, 
H&S will incorporate the results of this research into 
its audit practice. H&S will make the results publicly 
available. 


In determining to accept H&S’ offer of settlement, the 
Commission recognizes that the cases described 
herein constitute only four of the thousands of audits 
by H&S of financial statements filed with the 
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Commission. In the normal course of its operation, the 
Commission has no occasion to inquire into the quality 
of H&S’ audits of the vast majority of client financial 
statements filed with it. The Commission has, 
however, had occasion to observe a number of audits 
in which H&S has made extended inquiries and 
insisted upon meaningful disclosures in unusual 
situations, reflecting the firm’s concern for the public 
interest. In view of the various actions taken by the 
firm, especially those designed to enhance its system 
of quality control, we believe that implementation of 
the terms of the settlement offer will provide additional 
assurance of the continuing quality of H&S’ public 
audit practice. 


Accordingly, it is hereby ORDERED, 


(1) This proceeding under Rule 2(e) of the 
Commission’s Rules of Practice is instituted and H&S’ 
offer of settlement dated February 9, 1978, is hereby 
accepted. 


(2) Areview will be conducted of the manner in which 
H&S conducts its audit practice with respect to its SEC 
audit practice. 


(a) This Review will be conducted by a 
committee (the ‘“‘Committee’’) whose 
members have been agreed to by H&S and 
the staff of the Commission. All 
compensation and expenses of the review 
are to be borne by H&S. 


(b) The joint understanding of the 
Commission and H&S concerning this 
review is outlined in a memorandum 
addressed to the Committee, which is 
attached to H&S’ offer of settlement as 
Annex B. 


(c) H&S will promptly take all steps 
reasonably necessary and appropriate to 
implement any reasonable recommenda- 
tions the Committee may make with respect 
to the manner in which such audit practice 
is conducted, provided, however, that if 
H&S demonstrates to the satisfaction of the 
Commission that a recommendation of the 
Committee is not reasonable or need not be 
implemented either in the form recom- 
mended or with reasonable modifications, 
such recommendation need not be adopted. 


(3) H&S will, prior to December 31, 1979, furnish 
information to the Commission evidencing its 
implementation of any reasonable recommendations of 
the Committee. If the Commission so directs, H&S will 

at its expense, have the Committee, or (if the 
Committee is not prepared to act) a group of not less 





than three certified public accountants chosen by H&S 
from a list of persons acceptable to the staff of the 
Commission, conduct a review to determine whether 
they have reasonably implemented such recommenda- 
tions. 


(4) The reports of the results of the reviews described 
in paragraphs (2) and (3) will be furnished to the 
Commission and to H&S. The contents of the 
reviewers’ working papers, files and other documenta- 
tion (except the Committee’s reports) and the 
deliberations of the reviewers will be kept confidential, 
except from H&S and the Commission, to the extent 
permitted by law. 


(5) As described in its Offer of Settlement, H&S will 
not accept or initiate negotiations to accept new SEC 
audit engagements originating in the area normally 
served by its Philadelphia office for the period ending 
June 30, 1978. 


This limitation will apply to the acceptance of audit 
engagements from new audit clients which 
contemplate the issuance by H&S of an auditor’s report 
in respect of financial statements which it is expected 
by H&S will be filed with the Commission within the 
next succeeding twelve-month period. Such limitation 
shall not include a new SEC audit client as to which 
any of the following apply: (i) in which a significant 
equity or debt interest is held or acquired by a present 
client of H&S; (ii) for which H&S has _ provided 
professional services between January 1, 1977, and 
January 1, 1978; (iii) which between January 1, 1977, 
and January 1978, communicated with H&S concerning 
the possible engagement of H&S as its auditor (the 
Commission having been advised of the number of 
such instances); (iv) which is controlled by a foreign 
entity, provided the financial statements of the client 
are not separately filed with the Commission; (v) which 
is a client, or a subsidiary or a division of aclient, of a 
foreign affiliated firm of H&S; and (vi) its acceptance 
by H&S as an audit client is approved in the particular 
circumstances by the Chief Accountant of the 
Commission. 


(6) As described in its Offer of Settlement, H&S will 
conduct or sponsor a research project relating to 
certain aspects of the determination of when a system 
of internal accounting control provides reasonable 
assurance of attaining the objectives set forth in 
Statement on Auditing Standards No. 1, Section 
320.28. To the extent it deems appropriate, H&S will 
incorporate the results of this research into its audit 
practice. H&S will make the results publicly available. 


(7) With respect to H&S, the Commission retains 
jurisdiction of this proceeding until 90 days after 
submission of the Committee’s report on the review 
specified in (2) above, and, solely for the purpose of (3) 


above, until such later time as may be necessary to 
effectuate the intent thereof. 


It is further ORDERED that the offers of settlement of 
Eugene Cobaugh, Timothy FitzGerald and Billy R. 
Thomas dated February 9, February 7, and February 2, 
1978, respectively, are hereby accepted and that each 
of them shall comply with his respective undertaking 
contained in his offer of settlement. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





ANNEX B 
MEMORANDUM TO THE COMMITTEE 


The purpose of this memorandum is to outline for you 
the joint understanding of the Securities and Exchange 
Commission (the “Commission”) and of Haskins & 
Sells (“H&S”) concerning the review you are to make of 
the manner in which the audit practice of H&S is 
conducted in respect to clients whose financial 
statements are reported upon by H&S and filed with the 
Commission or whose securities are listed on a stock 
exchange or are traded in the over-the-counter market 
(“H&S’ SEC audit practice”).* H&S will execute an 
engagement letter to the Committee in accorance with 
the terms of this memorandum. 


The review will be conducted pursuant to an Order of 
the Commission entered February 10, 1978 and is 
intended to be a comprehensive review of H&S’ SEC 
audit practice. 


1. You are to assess the policies, procedures and 
practices followed by H&S in the conduct of its SEC 
audit practice and the effectiveness of their 
implementation (recognizing that the understanding of 
such policies, procedures and practices should be 
considered in evaluating them), to point out weak- 





*For this purpose, a security is considered to be traded 
in the over-the-counter market if a price quotation is 
publicly reported by the National Association of 
Securities Dealers Automatic Quotation System or by 
the National Quotation Bureau Inc. (provided in the 
latter case that quotations are available from at least 
three dealers). 
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nesses, if any, and to make recommendations for the 
correction of any such weaknesses. 


2. You are to determine the scope of your review 
based upon your professional experience and insights. 
Attached hereto is a listing of areas of inquiry which 
the staff of the Commission and H&S have agreed are 
pertinent to your review. It is expected that you will 
carefully consider these areas in determining the scope 
of your review but your judgment as to the nature and 
extent of your review of any area shall be 
determinative. 


3. As part of your review, it is expected that you will 
consider the adequacy of H&S’ present policies, 
procedures, and practices in relation to the matters 
described in the Commission’s Opinion. It is not 
expected that you will form judgments concerning the 
merits of the Commission’s position. 


4. The methods to be followed in and the staffing 
required for the review are to be determined by you. 
H&S has previously engaged another accounting firm 
to perform a comprehensive quality control review. 
H&S has agreed that this work, as it related to H&S’ 
SEC audit practice, will be made fully available to you 
and that that firm will be requested to provide 
appropriate staffing for any additional work you believe 
desirable. It is expected that you will review that firm’s 
work for purposes of determining the nature and extent 
of your reliance on the results of their review. You may 
retain staff of your own choosing to review or 
supplement the work of that firm or to perform any 
other work you deem appropriate. It is expected that 
your review will provide you with a general familiarity 
with the Firm’s policies, procedures and practices. It is 
similarly expected that you will determine that the 
scope and nature of the engagement reviews which are 
to form a basis for your report are appropriate for that 
purpose and are a reasonably representative 
cross-section of H&S’ SEC audit practice. 


Your review and working papers are subject to the 
confidentiality requirement of the Commission’s 


Order. The identity of the client in any audit 
engagement reviewed should not be disclosed in your 
working papers or report, but should be disclosed to 
counsel for H&S and will be furnished by such counsel 
to the Commission should the Chief Accountant of the 
Commission determine that a material deficiency may 
exist and request the name of the particular client 
involved. H&S shall have the right to Commission 
review of any such request and in the event it seeks 
such review shall be required to comply with such 
request upon receipt of a written directive by the 
Commission. Although you will have no responsibility 
for the adequacy of H&S’ examinations or the 
correctness of their opinions in such engagements, it 
is expected that you will bring to the attention of H&S 
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any apparent material deficiencies. Your working 
papers should note such instances, if any, without 
client identification, and the disposition thereof by 
H&S. 


5. Any description of the details of the matters 
inquired into by you will form part of your working 
papers. Your report will summarize your work and 
state your overall conclusion as to whether H&S’ 
policies, procedures and practices provide reasonable 
assurance of complying with generally accepted 
auditing standards in the conduct of their SEC audit 
practice. Your report should also describe any 
recommendations made by you. Your recommenda- 
tions should relate to any matters you believe are 
necessary to provide reasonable assurance of 
compliance with generally accepted auditing standards. 
You may also make recommendations which you 
believe would result in substantial improvements and 
which you believe the firm should seriously consider. 
Suggestions concerning other matters may be 
communicated directly to H&S and need not be set 
forth in your report. For any recommendation for which 
corrective action has been taken or commenced, the 
report should include a description of such action and 
an evaluation of its adequacy. 


6. While it is not contemplated that you will render 
any interim reports, you will advise the staff of the 
Commission and H&S of the progress of your review. It 
is contemplated that the scope of your review as 
outlined above will not be altered without the prior 
approval of both H&S and the Commission. However, it 
is contemplated that you will be free to discuss your 
review with H&S or the Commission’s staff on such 
basis as you deem appropriate. 


Attachment No. 1 
Specific Areas, as They Relate to the Audit Practice: 


1. Hiring practices for all professionals (partners and 
employees). 


2. Training and continuing education of all 
professionals. 


3. Promotion and compensation of all professionals. 
4. Acceptance and retention of clients. 
5. Setting and recovering audit engagement fees. 


6. Allocation of professional responsibilities within 
the firm. 


7. Professional staffing of offices. 





8. Methods of maintaining professional inde- 
pendence. 


9. Conduct of audit engagements. 


a. Professional staffing and allocation of 
responsibilities. 


b. Audit program and workpaper prepara- 
tion and review. 


c. Inter-office communications in the case 
of multi-office engagements. 


d. Identification and resolution of prob- 
lems during the course of an audit. 


e. Independence. 
f. Review of engagements. 


g. Availability and application of industry 
expertise. , 


10. Formulating and communicating firm practices, 
procedures, and policies to professionals. 


11. Current procedures for creating and implement- 
ing quality controls on audits performed. 


12. Adequacy of corrective measures. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 14452/February 10, 1978 


In the Matter of 


AMERICAN STOCK EXCHANGE. INC. 
86 Trinity Place 
New York, New York 10006 


(SR-Amex-78-1) 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY AMERICAN STOCK EXCHANGE, INC. AND ORDER 
APPROVING PROPOSED RULE CHANGE 


Pursuant to Section 19(b)(1) of the Securities 
Exchange Act of 1934, 15 U.S.D. 78(s)(b)(1) (the 
“Act”), as amended by Pub. L. No. 94-29, §16 (June 4, 
1975) notice is hereby given that on February 3, 1978, 
the American Stock Exchange, Inc. filed with the 
Commission copies of a proposed rule change. The 
proposed rule change would amend the Exchange’s 
Constitution to provide for the termination of a 
membership lease on the expulsion or ineligibility of 
the lessee. 


Publication of notice of the proposed rule change is 
expected to be made in the Federal Register during the 
week of February 13, 1978. Interested persons are 
invited to submit written data, views and arguments 
concerning the proposed rule change. Persons desiring 
to make written submissions should file six copies 
thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-Amex-78-1. 


Copies of the submission and of all written comments 
will be available for inspection at the Securities and 
Exchange Commission’s Public Reference Room, 1100 
L Street, N.W., Washington, D.C. Copies of the filing 
will also be available at the principal office of the 
above-mentioned self-regulatory organization. 


The Commission finds that the proposed rule change is 
consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to national 
securities exchanges and, in particular, the 
requirements of Section 6 and the rules and regulations 
thereunder. 


Further, the Commission finds good cause for 
approving the proposed rule change prior to the 
thirtieth day after the date of publication of notice of 
filing thereof. Accelerated approval of this amendment 
is necessary to assure that implementation of the 
membership lease plan, as previously approved in 
SR-Amex-77-24, is not delayed by the absence of this 
provision. 


IT IS THEREFORE ORDERED, pursuant to Section 


19(b)(2) of the Act, that the proposed rule change 
referenced above be, and it hereby is, approved. 
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For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14453/February 10, 1978 


In the Matter of 


AMERICAN STOCK EXCHANGE, !NC. 
86 Trinity Place 
New York, New York 10006 


File Nos. SR-Amex-77-3 and SR-Amex-77-18 


ORDER EXTENDING THE PERIOD FOR CONCLUSION 
OF: 1) PROCEEDINGS TO DETERMINE WHETHER 
SR-Amex-77-18 (PROPOSED AMENDMENTS TO 
FOREIGN COMPANY LISTING REQUIREMENTS) 
SHOULD BE DISAPPROVED, AND 2) A REHEARING 
ON SR-Amex-77-3 (PROPOSED AMENDMENTS TO 
ORIGINAL LISTING REQUIREMENTS AND PRO- 
VISIONS GOVERNING SUSPENSION AND DELIST- 
ING) 


On November 29, 1977, the Commission issued an 
order (Securities Exchange Act Release No. 14214) 
instituting proceedings, pursuant to Section 19(b)(2) of 
the Securities Exchange Act of 1934 (the “Act”), 15 
U.S.C. 78s(b)(2), to determine whether SR-Amex-77-18 
should be disapproved and granting the American 
Stock Exchange’s (“Amex’s”) request for a rehearing 
on SR-Amex-77-3.' Both proposals involve amend- 
ments of the Amex’s original listing criteria for stocks 
which, upon adoption, would expand the universe of 
issues eligible for listing on the exchange.” The 
November 29, 1977 order invited interested persons to 
submit written data, views and arguments within thirty 
(30) days thereof (December 29, 1977); parties wishing 





‘On August 31, 1977, the Commission issued an order 
disapproving SR-Amex-77-3 (Securities Exchange Act 
Release No. 13912) (42 FR 44855 (September 7, 1977)). 


The terms of substance of SR-Amex-77-3 and 
SR-Amex-77-18 appeared in the Federal Register on 
March 24, 1977 (42 FR 15994) and August 1, 1977 (42 
FR 38948), respectively. 
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to respond to any such submission were required to 
file a response within forty-five days of the order’s 
issuance (January 13, 1978). 


By letter dated December 29, 1977, the Amex requested 
and the Commission granted an extension of the 
above-mentioned comment and rebuttal periods to 
January 13, and January 30, 1978, respectively. In its 
letter, the Amex also consented to a two week 
extension of the time specified in Section 19(b)(2) of 
the Act for the conclusion of proceedings instituted to 
determine whether a proposed rule change should be 
disapproved. 


Section 19(b)(2) of the Act requires that a proceeding 
instituted thereunder be conciuded within one hundred 
eighty (180) days of the date of publication of notice of 
filing of the subject rule proposal.* Nevertheless, 
Section 19(b)(2) also permits the Commission to 
extend the period for the conclusion of such 
proceedings for up to sixty (60) days upon a finding of 
good cause and publication of the Commission’s 
reasons for so finding. 


During the preceding extension of the comment period 
on this matter, the Commission received an extensive 
submission from the Amex on January 18, 1978 and an 
amendment of that submission on January 20, 1978. 
That submission presents new facts and arguments as 
to why the Commission should approve the subject 
rule proposals. A thorough analysis of this material, in 
conjunction with a review of the entire record on 
SR-Amex-77-3 and SR-Amex-77-18, and consideration 
by the Commission of the questions thus raised cannot 
be accomplished within the one hundred eighty (180) 
day statutory period plus the additional period to which 
the Amex has consented. 


Accordingly, on the basis of the reasons cited above, 
we find that good cause exists for an extension of the 
time initially permitted for consideration of these 





3Securities Exchange Act Release No. 14328 
(December 30, 1977). 


“Notice of filing of SR-Amex-77-18 was given by 
publication in the Federal Register on August 1, 1977. 
Accordingly, the statutory period for conclusion of 
disapproval proceedings plus the two week extension 
granted by the Amex would have necessitated 
Commission action on this matter by February 13, 
1978. In its request for a rehearing on SR-Amex-77-3 
(letter from Norman Poser, Executive Vice President, 
Amex to George A. Fitzsimmons dated November 4, 
1977), the Amex consented to reconsideration of 
SR-Amex-77-3 within the same proceeding as 
SR-Amex-77-18. 





matters and hereby order an extension of sixty (60) 
days, from February 13, 1978, of the period for the 
conclusion of proceedings to determine whether 
SR-Amex-77-18 should be disapproved, and, concur- 
rently, to reconsider our previous disapproval of 
SR-Amex-77-3. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14454/February 10, 1978 


File No. 1-7501 
In the Matter of 


ARGENT CORPORATION 
3000 Las Vegas Boulevard South 
Las Vegas, Nevada 


OPINION OF THE COMMISSION 


STRIKING OF SECURITIES FROM LISTING AND 
REGISTRATION 


Financial Condition and Operating Results 


Where issuer had net tangible assets of less 
than $2 million and had sustained net 
losses in two of its three most recent fiscal 
years, thus failing to meet exchange’s 
guidelines for continued listing of secu- 
rities, application by exchange to strike 
issuer’s debentures from listing and 
registration granted, notwithstanding the 
fact that issuer had earned a profit in its 
most recent fiscal year. 


APPEARANCES: 


Robert A. Smith, vice president, for the American 
Stock Exchange. 


Seymour B. Goldfeld, of Goldfeld, Charack & Ross, for 
certain Argent debenture holders. 


The American Stock Exchange has applied to strike the 
10% sinking fund subordinated debentures (due 1984) 
of Argent Corporation from listing and registration on 
the Exchange.' Trading in the debentures has been 
suspended by the Exchange since September 21, 1977. 
Although Argent opposed the delisting before the 
Exchange, it does not oppose it here. But certain 
debenture holders have raised an objection. 


The application is based on the Exchange’s policy to 
consider the delisting of a security when the issuer’s 
financial condition and/or its operating results appear 
unsatisfactory and do not warrant continued listing, 
and on certain guidelines adopted to assist in the 
application of that policy. One of those guidelines, 
which the Exchange cites, provides that delisting will 
normally be considered when an issuer “has net 
tangible assets of less than $2,000,000 and has 
sustained net losses in two of its three most recent 
fiscal years.” Another provides that “immediate 
consideration” may be given to delisting in the event a 
company “sustains losses which are so substantial in 
relation to its overall operations . . . , or its financial 
condition becomes so impaired, that it appears 
questionable, in the opinion of the Exchange, as to 
whether such company will be able to continue 
operations and/or meet its obligations as they 
mature....” 


The Exchange’s application, filed on September 27, 
1977, states that, as of August 31, 1976, Argent had a 
net tangible asset deficit of $25.6 million, and had 
sustained net losses aggregating $10,652,000 for its 
1975 and 1976 fiscal years, as follows: 


Year Ended August 31 Net income (Loss) 


1975 ($7,593,000) 


1976 ($3,059,000) 

The application further notes that the auditor’s report 
with respect to Argent’s 1976 financial statements 
included a qualification with respect to the company’s 





‘The application is made pursuant to Section 12(d) of 
the Securities Exchange Act and Rul 12d2-2 thereunder 
which provide in pertinent part that, upon application 
by a national securities exchange, a security registered 
with it may be stricken from listing and registration in 
accordance with the Exchange’s rules and upon such 
terms as we may deem necessary to impose for the 
protection of investors. 
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ability to continue operations as a going concern, 
citing its losses, its net worth deficiency, and its 
working capital deficiency. The auditor’s opinion was 
also qualified with respect to the company’s ability to 
collect unsecured receivables totaling $6.5 million. 


It is clear that the Argent debentures are properly 
subject to delisting under the Exchange’s guidelines. 
The bondholders argue, however, that the Exchange 
failed to give proper weight to Argent’s prospects for 
growth and, more importantly, to Argent’s expectation 
that it would earn a profit for its fiscal year ending 
August 31, 1977, an expectation that has proven 
justified.” 


But these factors do not aid them. As we have often 
pointed out, Section 12(d) of the Securities Exchange 
Act vests the Exchange with primary control over 
continuance of the listed status of a security. When the 
Exchange has complied with its rules, we are required 
to grant a delisting application, subject only to the 
imposition of such terms for the protection of investors 
as we deem necessary.* We reject the suggestion that 
the Exchange was required to await publication of 
Argent’s 1977 annual report before taking action to 
delist. In light of the company’s poor financial 
condition, the Exchange’s refusal to stay its hand was 
clearly within its discretion’ 


The bondholders further argue that the Exchange’s 
delisting criteria were not meant to apply to debentures 
but only to common stock or similar securities, and 
that the Exchange should not delist bonds unless their 
safety is in jeopardy. 


These contentions are without merit. The Exchange’s 
delisting criteria clearly apply to all listed securities, 
and have previously been applied to bonds.® Even if we 
were disposed to do so, we could not modify those 
criteria on an ad hoc basis. In any event, there is no 
justification for the distinction that the debenture 
holders seek to draw. A company’s financial condition 





Argent reported a net profit of more than $3 million for 
fiscal 1977. 


See, e.g., Midland Resources, Inc., Securities 
Exchange Act Release No. 13491 (May 2, 1977), 12 SEC 
Docket 289, 291; Ecological Science Corporation, 
Securities Exchange Act Release No. 10217 (June 13, 
1973), 1 SEC Docket No. 20, p.5. 


Cr. Midland Resources, Inc., supra. 
*See, e.g., Midland Resources, Inc., supra. 
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is clearly of great importance to a bondholder, who is 
concerned with the issuer’s continuing ability to pay 
interest and ultimately to repay principal. In addition, 
our primary concern in situations of this sort is the 
protection of future investors who rely on listing as an 
indication that the securities meet the qualifications 
which such listing suggests.® 


The bondholders further complain that they did not 
have the opportunity to present their arguments to the 
Exchange.’ They assert that, “for the protection of 
investors,” we should postpone delisting so that the 
Exchange can hear “the investor’s point of view,” and 
consider the improved financial picture shown in 
Argent’s 1977 annual report as well as “future 
projections of the company’s fortunes.” 


In effect, the bondholders are asking us to direct the 
Exchange to reconsider its determination to delist. But 
as previously noted, we are required to grant an 
Exchange’s delisting application whenever the 
Exchange has complied with its rules. Moreover, the 
Exchange has already had an opportunity to reconsider 
its action. It is aware of the factors cited to us by the 
bondholders as justifying the continued listing of their 
securities. But it is still pressing its application to 
delist. Hence a direction to reconsider at this state 
would be pointless. No showing has been made that 
further proceedings would serve any useful purpose. 


An appropriate order granting the Exchange’s 
application will issue. 





“The Jaeger Machine Company, Securities Exchange 
Act Release No. 10029 (March 6, 1973),. 1 SEC Docket 
No. 6, p. 3 at p. 5. 


7Under the rules of the Exchange, only the issuer is 
provided with notice and an opportunity for hearing. 
We note that, in certain circumstances, bondholders 
have been held to be protected by an issuer’s listing 
agreement with an exchange. Van Gemert v. The 
Boeing Co., 520 F.2d 1373 (C.A. 2, 1975). We plan to 
explore with our staff the advisability of taking steps to 
modify exchange rules so that security holders will be 
provided with some form of notice and opportunity for 
hearing when an exchange is contemplating the 
delisting of their securities. 


See Atlas Tack Corporation, 37 S.E.C. 362 (1956), aff'd 
sub nom. Exchange Buffet Corporation v. New York 
Stock Exchange, 244 F.2d 507 (C.A. 2, 1957) and Atlas 
Tack Corporation v. New York Stock Exchange, 246 
F.2d 311 (C.A. 1, 1957). 





By the Commission (Chairman WILLIAMS and 
Commissioners LOOMIS, EVANS, POLLACK and 
KARMEL). 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14454/February 10, 1978 


File No. 1-7501 
In the Matter of 


ARGENT CORPORATION 
3000 Las Vegas Boulevard South 
Las Vegas, Nevada 


ORDER GRANTING APPLICATION TO STRIKE 
SECURITIES FROM LISTING AND REGISTRATION 


On the basis of the Commission’s opinion issued this 
day, it is 


ORDERED that the application of the American Stock 
Exchange to strike the 10% sinking fund subordinated 
debentures (due 1984) of Argent Corporation from 
listing and registration on the Exchange be, and it 
hereby is, granted. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14455/February 10, 1978 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY MUNICIPAL SECURITIES RULEMAKING BOARD 


File No. SR-MSRB-78-4 


The Municipal Securities Rulemaking Board (“MSRB”) 
submitted on January 9, 1978, a proposed rule change 


under Rule 19b-4 to amend the customer confirmation 
requirements of MSRB rule G-15 to require (1) that 
customers be informed when municipal securities are 
priced to premium call or to par option, and (2) that 
brokers, dealers, and municipal securities dealers, 
when calculating the dollar price of municipal 
securities sold on a yield basis, give effect to all calls 
in order to assure the customer of the lowest dollar 
price. 


Publication of the submission is expected to be made 
in the Federal Register during the week of February 13, 
1978. In order to assist the Commission to determine 
whether to approve the proposed rule change or 
institute proceedings to determine whether the 
proposed rule change should be disapproved, 
interested persons are invited to submit written data, 
views and arguments concerning the submission 
within 21 days from the date of publication in the 
Federal Register. Persons desiring to make written 
submissions should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-MSRB-78-4. 


Copies of the submission and all subsequent 
amendments, and copies of all written statements with 
respect to the proposed rule change which are filed 
with the Commission and all written communications 
relating to the proposed rule change between the 
Commission and any persons, other than those which 
may be withheld from the public in accordance with the 
provisions of Section 552 of Title 5, United States 
Code, will be available for inspection and copying at 
the Securities and Exchange Commission’s Public 
Reference Room 1100 L Street, N.W., Washington, 
D.C. Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory 
organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14456/February 10, 1978 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY MUNICIPAL SECURITIES RULEMAKING BOARD 
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File No. SR-MSRB-78-3 


The Municipal Securities Rulemaking Board (“MSRB”) 
submitted on January 9, 1978, a proposed rule change 
under Rule 19b-4 to amend the _ inter-dealer 
confirmation and delivery requirements of MSRB rule 
G-12 (1) to require that purchasers be informed when 
municipal securities are priced to premium call or to 
par option and that brokers, dealers, and municipal 
securities dealers, when calculating the dollar price of 
municipal securities sold on a yield basis, give effect 
to all calls in order to assure the purchaser of the 
lowest dollar price, and (2) to provide that delivery of a 
certificate for a municipal security which is registered 
in the name of guardian constitutes good delivery 
under MSRB rule G-12. 


Publication of the submission is expected to be made 
in the Federal Register during the week of February 13, 
1978. In order to assist the Commission to determine 
whether to approve the proposed rule change or 
institute proceedings to determine whether the 
proposed rule change should be disapproved, 
interested persons are invited to submit written data, 
views and arguments concerning the submission 
within 21 days from the date of publication in the 
Federal Register. Persons desiring to make written 
submissions should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-MSRB-78-3. 


Copies of the submission and all subsequent 
amendments, and copies of all written statements with 
respect to the proposed rule change which are filed 
with the Commission and all written communications 
relating to the proposed rule change between the 
Commission and any persons, other than those which 
may be withheld from the public in accordance with the 
provisions of Section 552 of Title 5, United States 
Code, will be available for inspection and copying at 
the Securities and Exchange Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory 
organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 14457/February 10, 1978 


A notice has been issued giving interested persons 
until March 3 to comment upon or request hearings on 
applications submitted by Canada Southern Petroleum 
Ltd. and United Canso Oil & Gas Ltd. to withdraw their 
Capital Stock, Par Value $1.00(Can.) from listing and 
registration on the Boston Stock Exchange, Inc. and 
the Pacific Stock Exchange, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14458/February 10, 1978 


Administrative Proceeding File No. 3-5373 
In the Matter of 

HOWARD DISCOUNT CENTERS, INC. 
Application Pursuant to Section 12(h) 


The Securities and Exchange Commission has issued a 
notice giving interested persons until March 6, 1978 to 
request a hearing on an application by Howard 
Discount Centers, Inc., pursuant to Section 12(h) of 
the Securities Exchange Act of 1934 for an exemption 
from filing an annual report on Form 10-K for the fiscal 
year ending January 28, 1978, and from the reporting 
requirements of Sections 13 and 15(d) of that Act. 


On November 7, 1977 the Applicant was merged into 
Aurora Corporation a wholly-owned subsidiary of 
Howard Bros. Discount Stores, Inc. As a result of the 
merger, the Applicant became a wholly-owned 
subsidiary of Howard Bros. There is no longer any 
trading activity in Applicant’s securities. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14459/February 13, 1978 


NOTICE OF FILING OF PROPOSED RULE CHANGE 


BY PHILADELPHIA STOCK EXCHANGE, INCORPO- 
RATED 


File No. SR-PHLX-78-2 





The Philadelphia Stock Exchange, Incorporated 
submitted on February 10, 1978, a proposed rule 
change under Rule 19b-4 to establish a late charge for 
delinquent payment of dues, fees, fines, or other 
charges imposed by the Exchange on members and 
member organizations. 


The foregoing rule change has become effective, 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934. At any time within sixty days of 
the filing of such proposed rule change, the 
Commission may summarily abrogate such rule 
change if it appears to the Commission that such 
action is necessary or appropriate in the public 
interest, for the protection of investors, or otherwise in 
furtherance of the purposes of the Securities Exchange 
Act of 1934. 


Publication of the submission is expected to be made 
in the Federal Register during the week of February 13, 
1978. Interested persons are invited to submit written 
data, views and arguments concerning the submission 
within 21 days from the date of publication in 
the Federal Register. Persons desiring to make written 
submissions should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Captiol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-PHLX-78-2. 


Copies of the submission and all subsequent 


amendments, and copies of all written statements with 
respect to the proposed rule change which are filed 
with the Commission and all written communications 
relating to the proposed rule change between the 
Commission and any person other than those which 
may be withheld from the public in accordance with the 
provisions of Section 552 of Title 5, United States Code 
will be available for inspection and copying at the 
Commission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing and of any 
subsequent amendments will also be available at the 
principal office of the above-mentioned self-regulatory 
organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES AND EXCHANGE ACT OF 1934 
Release No. 14460/February 13, 1978 


In the Matter of 


AMERICAN STOCK EXCHANGE, INC. 
86 Trinity Place 
New York, New York 10006 


(SR-Amex-77-28) 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE AMERICAN STOCK EXCHANGE, INC. 


On November 23, 1977 the American Stock Exchange, 
inc. (“Amex”) filed with the Commission, pursuant to 
Section 19(b) of the Securities Exchange Act of 1934 
(the “Act”), and Rule 19b-4 thereunder, copies of a 
proposed rule change to bring membership 
requirements for partnerships into conformity with 
requirements for corporations. The Amex proposes to 
accomplish this by amending its Constitution and 
rules to permit members to be associated with a firm 
without requiring that they be general partners. The 
principal change would be the addition of a new 
Section 2(e) to Article IV, which sets forth conditions 
of Exchange approval of member firms substantially 
parallel to those applied to member corporations. 
Numerous technicai conforming changes would be 
made throughout the Constitution and rules to delete 
reference to “general partner” or “general partners” 
where the context raises the inference that, within a 
member firm, only general partners may be members. 


On December 29, 1977 the Amex filed an amendment to 
File No. SR-Amex-77-28 to reflect rule changes which 
are pending in File No. SR-Amex-77-5.' The Amex 
granted an extension of time for Commission 
consideration of proposed amendments to Amex 
Article IV, Sections 2(e)(7) (redesignated as 2(f)(7)) and 
new Section 2(e)(5) and Rule 342(a) pending a 
Commission determination on amendments to Section 
2(e)(7) and Rule 342(a) as proposed in File No. 
SR-Amex-77-5. 


Publication of the submission is expected to be made 
in the Federal Register during the week of February 20, 
1978. In order to assist the Commission to determine 
whether to approve the proposed rule change or 
institute proceedings to determine whether the 
proposed rule change should be disapproved, 
interested persons are invited to submit written data, 
views, and arguments concerning the submission 





'The Commission postponed action on amendments to 
Article IV, Section 2(e)(7) and Rule 342(a) as proposed 
in File No. Sr-Amex-77-5 and approved the remainder 
of that rule filing. See Securities Exchange Act Release 
No. 14272 (December 14, 1977), 42 F.R. 63969 
(December 21, 1977). 
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within 21 days from the date of publication in the 
Federal Register. Persons desiring to make written 
submissions should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-Amex-77-28. 


Copies of the submission and all subsequent 
amendments, and copies of all written statements with 
respect to the proposed rule change which are filed 
with the Commission and all written communications 
relating to the proposed rule change between the 
Commission and any person other than those which 
may be withheld from the public in accordance with the 
provisions of Section 552 of Title 5, United States Code 
will be available for inspection and copying at the 
Commission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing and of any 
subsequent amendments will also be available at the 
principal office of the above-mentioned self-regulatory 
organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14461/February 13, 1978 


In the Matter of 


AMERICAN STOCK EXCHANGE, INC. 
86 Trinity Place 
New York, New York 10006 


(SR-Amex-77-32) 
ORDER APPROVING PROPOSED RULE CHANGE 


On December 7, 1977, the American Stock Exchange, 
Inc. filed with the Commission, pursuant to Section 
19(b) of the Securities Exchange Act of 1934 (the 
“Act”), and Rule 19b-4 thereunder, copies of a 
proposed rule change. The proposed rule change 
would allow issuers to file a short form listing 
application incorporating documents publicly filed 
with the Commission and would eliminate the printing 
requirement for short form listing applications. 
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Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 14260, 
(December 12, 1977)) and by publication in the Federal 
Register (43 F.R. 1656 (January 11, 1978)). 


The Commission finds that the proposed rule change is 
consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to national 
securities exchanges and, in particular, the 
requirements of Section 6 and the rules and regulations 
thereunder. In addition, the commission finds that the 
proposed rule change is consistent with Section 12 of 
the Act which sets forth the registration requirements 

for securities. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned proposed 
rule change be, and it hereby is, approved. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14462/February 13, 1978 


In the Matter of 


THE PHILADELPHIA STOCK EXCHANGE, INC. 
17th and Exchange Place 
Philadelphia, PA 19103 


(SR-PHLX-77-16) 
ORDER APPROVING PROPOSED RULE CHANGE 


On December 19, 1977, the Philadelphia Stock 
Exchange, Inc. filed with the Commission, pursuant to 
Section 19(b) of the Securities Exchange Act of 1934 
(the “Act”), as amended by the Securities Acts 
Amendments of 1975, and Rule 19b-4 thereunder, 
copies of a proposed rule change. The proposed rule 
change would increase the supplemental listing fee 
schedule for securities listed on the Exchange. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 14315, 





(December 28, 1977)) and by publication in the Federal 
Register (43 Fed Reg. 1167 (January 6, 1978)). 


The Commission finds that the proposed rule change is 
consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to national 
securities exchanges, and in particular, the 
requirements of Section 6, and the rules and 
regulations thereunder. More specifically, the 
Commission finds the proposed rule change to be 
consistent with Section 6(b)(4) of the Act which 
requires the rules of an exchange to provide for the 
reasonable allocation of dues, fees and other charges 
among its members and issuers. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule change filed 
with the Commission on December 29, 1977, be, and it 
hereby is, approved. 


For the Commission, by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14463/February 13, 1978 


The Securities and Exchange Commission announced 
pursuant to Section 12(k) of the Securities Exchange 
Act of 1934 (“Exchange Act”) the single ten day 
suspension of exchange and over-the-conter trading 
for the period commencing at 3:00 p.m. (EST) on 
February 13, 1978 and terminating at midnight (EST) on 
February 22, 1978 of the securities of Financial General 
Bankshares, Inc. a Virginia corporation with principal 
executive offices located at 1701 Pennsylvania Avenue, 
N.W., Washington, D.C. 20006. 


The Commission suspended trading as a result of the 
lack of adequate and accurate public information 
concerning the possibility of material changes in 
ownership and control of the company. The company 
has requested the Commission to suspend trading. 


The Commission cautions broker-dealers, share- 
holders and prospective purchasers that they should 
carefully consider the foregoing information along with 
all other currently available information and any 
information subsequently issued by the company. 


Furthermore, brokers and dealers should be alert to the 
fact that, pursuant to Rule 15c2-11 under the Exchange 
Act, at the termination of the trading suspension no 
quotation may be entered unless and until they have 
strictly complied with all of the provisions of said rule. 
If any broker or dealer has any questions as to whether 
or not he has complied with said rule, he should not 
enter any quotation but immediately contact the staff 
of the Division of Enforcement in Washington, D.C. If 
any broker or dealer is uncertain as to what is required 
by Rule 15c2-11, he should refrain from entering 
quotations relating to the securities in question until 
such time as he has familiarized himself with said rule 
and is certain that all of its provisions have been met. If 
any broker or dealer enters any quotation which is in 
violation of said rule, the Commission wil! consider the 
need for prompt enforcement action. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14464/February 13, 1978 


An order has been issued granting the application 
submitted by the Pacific Stock Exchange, Inc. to strike 
from listing and registration the Common Stock ($1.00 
Par Value) of Mitchum, Jones & Templeton, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14465/February 13, 1978 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY BRADFORD SECURITIES PROCESSING SER- 
VICES, INC. (File No. SR-BSPS-78-1) 


Bradford Securities Processing Services, Inc. (“BSPS”) 
submitted on February 2, 1978, a proposed rule 
change, pursuant to Rule 19b-4 under the Securities 
Exchange Act of 1934, to establish, and to set fees for, 
a Pilot Trade Comparison and Reporting Service (the 
“Service”). During the pilot program the Service will be 
limited to no more than 15 participants. 


Publication of the submission is expected to be made 
in the Federal Register during the week of February 20, 
1978. Interested persons are invited to submit written 
data, views and arguments concerning the submission 
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within twenty-one days from the date of publication in 
the Federal Register. Persons desiring to make written 
submissions should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-BSPS-78-1. 


Copies of the submission, with accompanying 
exhibits, and of all written comments will be available 
for public inspection at the Securities and Exchange 
Commission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing will also 
be available at the principal office of the 
above-mentioned self-regulatory organization. 


For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Reiease No. 14466/February 14, 1978 


The Securities and Exchange Commission has issued 
an order granting the application of Tridair Industries, a 
California corporation, under Section 12(h) of the 
Securities Exchange Act of 1934 for an exemption from 
the filing requirements of Section 12(g), 13 and 15(d) of 
the Act. It appears to the Commission that the 
requested exemption is not inconsistent with the 
public interest or protection of investors because the 
company is now a wholly-owned subsidiary. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14467/February 14, 1978 


Administrative Proceeding 
File No. 3-5346 


In the Matter of 


CUMMINS INTERNATIONAL FINANCE CORPORA- 
TION 
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ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE 1934 ACT 


Cummins International Finance Corporation (“Appli- 
cant”) has filed an application pursuani to Section 
12(h) of the Securities Exchange Act of 1934, as 
amended (the “1934 Act”) for an order exempting the 
Applicant from the provisions of Sections 13 and 15(d) 
of that Act. 


On January 12, 1978, a notice was issued on the filing 
of said Application giving interested persons an 
opportunity to request a hearing and stating that an 
order disposing of the Application might be issued 
upon the basis of the information stated therein unless 
a hearing should be ordered. No request for a hearing 
has been filed and the Commission has not ordered a 
hearing. 


The matter having been considered, it is found that the 
requested exemption is appropriate, in the public 
interest and consistent with the protection of investors 
and the purposes fairly intended by the policy and 
provisions of the 1934 Act. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14468/February 14, 1978 


Admin. Proc. File No. 3-5031 

In the Matter of 

STANTON L. WHITNEY 

173 Sherman Street 

Fairfield, Connecticut 

OPINION OF THE COMMISSION 
BROKER-DEALER PROCEEDINGS 


Grounds for Remedial Sanctions 


Fraud 


Where registered representative of reg- 
istered broker-dealer, in an effort to secure 
additional compensation for himself, 
engaged in fraudulent scheme in connec- 


tion with the liquidation of securities 
belonging to a municipal pension fund, 
held, in the public interest to suspend 





respondent from association with any 
broker or dealer. 


APPEARANCES: 
Steven B. Duke, for respondent. 


Gary S. Matsko, of the Boston Regional Office of the 
Commission, for the Division of Enforcement. 


An administrative law judge found that Stanton L. 
Whitney, in order to secure additional compensation 
for himself, engaged in a fraudulent scheme _ in 
connection with the sale of securities belonging to a 
municipal pension fund. Whitney appeals from that 
finding and from the law judge’s imposition of a 
nine-month suspension from association with any 
broker or dealer. After an independent review of the 
record, we find the evidence of Whitney’s fraud clear 
and convincing. And we affirm the sanction which the 
administrative law judge imposed. 


Whitney sells mutual funds and variable annuities as a 
registered representative of CNA Investor Services, Inc. 
(“CNA”), a registered broker-dealer. However, his 
principal occupation is operating his own insurance 
business as agent for various companies, including 
Connecticut General Life Insurance Co. (“CG”). Prior 
to 1972, Whitney assisted CG in obtaining the 
management of three private pension funds for which 
he was paid sizable commissions. In September 1972, 
Whitney submitted a bid on behalf of CG to manage the 
pension fund of Stratford, Connecticut, which fund is 
governed by the Stratford Pension Board. At Board 
meetings attended by Whitney and John Elliott, a CG 
official, the Board expressed its concern about the 
amount of commissions that Whitney would be paid. 
At the meeting of August 14, 1973, Elliott advised the 
Board, prior to its vote on CG’s bid, that Whitney would 
only be paid a finder’s fee of $700. The Board then 
awarded CG management of half of the fund’s assets. 


Pursuant to its agreement with the Board, CG was 
authorized (and it intended) to liquidate its share of the 
fund’s portfolio, worth about $2 million, and reinvest 
the proceeds.’ 


Elliott recognized the inadequacy of Whitney’s fee and 
agreed to explore the possibility of Whitney’s receiving 





‘The other half of the portfolio was to remain under the 
management of the City National Bank of Bridgeport. 
After two years, the manager making the better showing 
was to be awarded management of the entire fund. 


additional compensation under an arrangement 
whereby a broker acting for CG would share its 
commissions with CNA. CNA could then make 
payments to Whitney from the “give-ups” it received 
up to an agreed limit. Thomson & McKinnon 
Auchincloss Kohimeyer, Inc. (“TM”), a New York Stock 
Exchange member with which CNA had such an 
arrangement, was approved by Elliott as a vehicle for 
compensating Whitney. 


In August 1973, Whitney advised TM of CG's 
prospective sale through it of half of the fund's 
portfolio, and of CG’s intention to use TM for some of 
its general portfolio brokerage. However, Elliott 
received an unfavorable reaction from his superiors to 
the proposed arrangement. He told Whitney that “for 
political reasons” Whitney could not get commissions 
from the sale of the fund’s portfolio but would receive 
indirect compensation on general CG brokerage. 
Although Elliott was later specifically instructed to tell 
Whitney that CG would not participate in any such 
compensation arrangement, he may have led Whitney 
to believe that some such arrangement would be 
worked out. Then, in January 1974, Elliott died. 


In early April 1974, Whitney met with Elliott’s 
successor, Lawrence English. English told Whitney 
that CG would not permit him to receive compensation 
from the portfolio liquidation or from any other CG 
brokerage, and that CG would not utilize TM for the 
liquidation. After Whitney expressed displeasure, 
indicating that he had had a different understanding 
with Elliott, English agreed to and did check with his 
superiors. He then telephoned Whitney and confirmed 
what he had stated previously. 


However, English and Whitney discussed an 
alternative method for Whitney to obtain additional 
compensation—namely, that Whitney handle the 
portfolio liquidation himself on behalf of the Town of 
Stratford. English indicated that CG would have no 
objection to Whitney’s doing this but that Whitney 
would have to persuade Stratford to retain his services. 
On April 10, CG sent Whitney a letter recommending 
that he “handle the liquidation of the securities of the 
Town directly,” with cash proceeds to be directed to 
CG. The letter noted that, if the Town handled the 
liquidation itself, rescission of the agreement 
authorizing CG to liquidate the securities would be 
necessary. Later that month, English asked Whitney 
about the progress of his discussions with Stratford 
and was led to believe that Whitney was succeeding in 
his attempt to secure the liquidation for himself. 


On May 16, 1974, Stratford’s Director of Finance called 
Whitney and asked him to pick up the fund’s securities 
for CG. Whitney immediately called TM and made 
arrangements to deliver the securities to that firm in 
New York. On May 17, he took possession of the 
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securities, signing receipts which recited that the 
securities were being received “for conveyance to” CG. 
Instead, accompanied by the Pension Board’s 
chairman, Whitney took the securities to TM’s New 
York office. While the securities were being checked 
in, TM prepared a new account card in the name of 
“Town of Stratford Pension Fund Agency,” with a 
notation that the account had been introduced by CNA. 
Although the card indicated that confirmations of 
securities transactions would be sent to the fund with 
copies to CNA and CG, Whitney, after inspecting the 
card, told TM that it was unnecessary to send copies to 
CG. TM was told to await further instructions before 
beginning to liquidate the securities. 


Thereafter, Whitney continued his efforts to induce 
the Town to use his services. CG sent another letter, 
this time addressed to the Pension Board Chairman, 
recommending that Stratford conduct the liquidation 
itself. And Whitney sent the chairman of the Pension 
Board instructions on how to comply with CG’s 
recommendation. He attached a proposed alphabetical 
sequence of liquidation, suggested by TM, and a draft 
letter from Stratford to TM authorizing it to proceed 
with the liquidation. But the Town’s attorney refused to 
go along with the proposal without CG’s approval of 
the alphabetical sequence of liquidation. CG declined 
to give its approval, and the Pension Board told CG to 
retrieve the securities promptly from TM. 


English then learned that, unless TM handled the 
liquidation, it intended to charge a fee of $5,000 for the 
services it had already rendered which, among other 
things, included the transfer of the securities into 
street name. Since the Town did not want to incur an 
extra $5,000 expense and CG did not want to use TM 
for the liquidation, the Town relieved CG of its 
obligation to take possession of the securities and 
authorized their sale by TM? As a result, Whitney 
received $3,500 as his share of the brokerage fees 
under the agreement between TM and CNA. 


Whitney argues that no one was deceived, and that 
there was no fraud. He points out that both CG and the 
Board knew by May 20, 1974 that the securities he had 
taken on May 17 were at TM. And neither raised an 
objection or tried to have the securities taken 
elsewhere. We find such inaction on the part of CG and 
the Board easily explainable, when considered in the 
context of the deception Whitney was perpetrating. 





?The market value of the securities declined from $2 
million on the day Whitney delivered them to TM to $1.5 
million by the time they were finally liquidated. 
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Whitney had induced each to believe that the other 
would be handling the liquidation. And that was an 
integral part of his deceptive conduct. CG had no 
reason to object when it learned that the securities had 
been taken to TM for liquidation. After all, CG 
considered itself out of the picture. And the Town was 
under the impression, fostered by Whitney, that CG 
had chosen TM to handle the liquidation and that 
Whitney was merely carrying out CG’s orders. 


The Board and CG were operating under an agreement 
executed in October 1973. That agreement obligated 
CG to take possession of the pension fund’s securities, 
liquidate them in such time and manner as it deemed 
advantageous, and reinvest the proceeds. That is what 
the Board wanted done and that is what CG agreed to 
do. But Whitney frustrated that bargain. His motive for 
doing so is not difficult to perceive. He was seeking to 
obtain additional compensation. 


Whitney knew as of April 3 that CG had no intention of 
funneling any further compensation to him. But an 
alternative existed. If he could convince the Board to 
scrap its agreement with CG and use his services for 
the liquidation, he could obtain additional compensa- 
tion by using TM as broker. CG was not only amenable 
to having Whitney handle the liquidation, it preferred to 
be relieved of the responsibility. And it so stated in two 
letters, one to Whitney and the other to the Pension 
Board Chairman. 


So Whitney had no problem in getting CG to agree to 
his taking over the liquidation. His problem was 
convincing the Board to relieve CG of that obligation 
and to substitute himself. Without that substitution, 
he had no chance to receive the additional 
compensation he was seeking. But he had made little 
proress in that direction by May 16, when he was called 
by the Town’s Finance Director to come on the 
following day to pick up the securities. 


Whitney would have us believe that CG originated the 
idea of his handling the liquidation himself; that it 
failed to follow up its recommendation; that by May 16 
he had abandoned hope that CG would do anything to 
assist him in obtaining the liquidation; that under the 
circumstances the only thing for him to do was to take 
the securities to TM, the broker CG had designated; 
and that, for the foregoing reasons, he cailed TM on 
May 16 and told it to expect delivery of the securities 
on the following day. 


The administrative law judge did not accept 
respondent’s construction of events. And neither do 
we. We agree with the law judge that what actually 
happened was as follows. After English had informed 
Whitney that he could not expect any further 
compensation from CG and that CG would not use 





TM,* Whitney realized that his only remaining hope 
was to persuade the Board to use his services. 
However, before he could accomplish this, he was 
called to pick up the securities. Shortly after receiving 
that call, Whitney decided to deliver the securities to 
TM. By doing so, he could delay their liquidation and 
preserve his chance for compensation while he 
attempted to win over the Board. he knew that CG 
would not object to his actions as long as it thought 
that the Town would be handling the liquidation itself. 
Thus, as the law judge found, Whitney set his scheme 
in motion on May 16 by calling TM to arrnge for delivery 
of the securities on the following day. 


The soundness of these conclusions is buttressed by 
several undisputed facts. First, in March 1974, Whitney 
had written to CG outlining the steps that would be 
taken to transfer the fund’s securities to that company. 
The letter stated that the securities would be delivered 
to the Town’s Finance Director, who would then 
execute stock powers transferring the shares to CG, 
and that the certificates would then be delivered to CG. 
No mention of any delivery to TM was made in 
Whitney’s schedule. 


Second, Whitney concedes that he knew CG did not 
want him to receive any indirect compensation. Yet he 
said nothing about this to TM. Nor did he make any 
effort to contact CG on May 16 or May 17 to obtain 





3Whitney denies that he was explicitly told on April 3 
that CG would not use TM for the liquidation. But both 
English and another CG employee testified that Whitney 
was so informed. And the very fact that an alternative 
method for compensating Whitney was discussed— 
i.e., his obtaining authority from the Town to direct the 
liquidation himself—lends strong support to their 
testimony. CG and Whitney were well aware that the 
original plan to use TM arose only from an effort to 
secure additional compensation for Whitney. Once CG 
had decided that it would not lend itself to any such ar- 
rangement, it determined not to use TM for that very 
reason. 


Whitney also asserts that even if the was told that CG 
would not use TM, he “could easily have misunderstood 
or failed to perceive [these] irrelevant remarks,” and 
could have “reasonably believed that English was ill in- 
formed and without authority on the matter.” We cannot 
accept Whitney’s suggestion that the references to TM 
were of so little moment in the context in which they 
were given that he could easily have missed their 
import. And any doubts that Whitney entertained about 
English’s authority should have been dispelled when 
English checked with his superiors and confirmed what 
he had previously said. If Whitney still had any doubts, 
he should have resolved them before delivering the 
securities to TM. 


instructions for delivery of the securities although he 
signed receipts which recited that he was accepting 
them “for conveyance to CG”. 


Third, despite Whitney’s claims that he was acting as 
agent for CG when he delivered the securities to TM 
and that he showed TM a copy of the agreement which 
authorized CG to conduct the liquidation, the account 
at TM was opened in the name of the Town, and TM 
was instructed not to send copies of sales 
confirmations to CG. 


The evidence clearly shows that Whitney intentionally 
deprived CG of rightful possession of the Town’s 
securities by delivering them to TM without 
authorization. He misled CG into believing that it 
would be relieved of its responsibility for the 
liquidation under its agreement with the Town. And he 
misled the board and TM into believing that CG had 
designated TM to carry out the liquidation. Such 
duplicity was clearly fraudulent and deceptive. In his 
quest for additional compensation, Whitney deprived 
the Board of the services of CG which it had contracted 
for. That CG was amenable to being relieved of its 
contractual obligation is of no moment. 


Had Whitney not interposed himself, the Towr’'s 
securities would have been liquidated much sooner by 
CG. And the delay in liquidation was costly to the 
pension fund. The market value of its securities 
declined some 25% from the date Whitney took them 
to TM until the liquidation was completed some four 
and one-half months later.4 Whitney’s deception 
deprived CG of the opportunity to make a timely 
informed choice as to the best method of liquidation. 


Thus, in his effort to secure additional compensation, 
Whitney misappropriated the fund’s securities and 
deliberately deceived both CG and the Board. It is clear 
that, in carrying out his fraudulent scheme, he willfully 
violated Section 10(b) of the Exchange Act and Rule 
10b-5 thereunder.5 





4See n. 2, supra. The administrative law judge did not 
blame the entire delay on Whitney. Nor do we. Suffice it 
to say, he was in some measure responsible. 


5it has been held that certain findings of fraud in broker- 
dealer proceedings are governed by a “clear and con- 
vincing” standard of proof. See, Collins Securities 
Corp. v. S.E.C., 562 F.2d 820 (C.A.D.C., 1977). Whether 
or not such a standard is required is of no consequence 
here. We find the evidence of Whitney’s fraudulent con- 
duct clear and convincing. 


In addition, assuming that the Supreme Court’s inter- 
pretation of Section 10(b) of the Exchange Act and Rule 
10b-5 in Ernst & Ernst v. Hochfelder, 425 U.S. 185 
(1976), is applicable to proceedings of this sort, a 
position with which we disagree, we find that Whitney 
had the requisite intent to deceive. See Arthur Lipper 
Corp. v. S.E.C., 547 F.2d 171, 181 (C.A. 2, 1976). 
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IV. 


Whitney argues that he did not violate the above cited 
antifraud provisions. He asserts that he made no 
material misstatements or omissions; that, even if he 
were guilty of deception, it was not material since it did 
not relate to any of the factors an investor would 
normally consider important in making an investment 
decision; and that the deception, if any, was not “in 
connection with the puchase or sale of any security,” 
as required by Section 10(b) and Rule 10b-5, since 
there was no casual connection between the alleged 
fraud and the Board’s decision to sell its portfolio. 


These arguments are without merit. In sum, Whitney 
appears to be contending that Section 10(b) and Rule 
10b-5 are restricted to the garden variety type of 
fraud—the inducement of a purchase or sale through 
misrepresentation. But those provisions have a much 
broader reach. Section 10(b) proscribes ‘any 
manipulative or deceptive device or contrivance” in 
connection with the purchase or sale of any security, 
and clauses (a) and (c) of Rule 10b-5 outlaw “any 
device, scheme or artifice to defraud” and “any act, 
practice or course of business which operates or would 
operate as a fraud or deceit upon any person.” Whitney 
promoted his scheme by means of misrepresentation 
and non-disclosure. But the fraud he perpetrated 
comprehended his entire course of conduct. 


The fact that Whitney’s scheme did not involve the 
ordinary subjects of securities fraud is irrelevant. And 
there was a more than sufficient nexus between his 
activities and the sale of the fund’s securities. Indeed 
the sole object of Whitney’s scheme was to obtain 
compensation by arranging to have those securities 
sold through an agent of his own choosing. We think it 
clear that Whitney’s fraud was “in connection with 
the . . . sale of [securities].”® 


V. 


Whitney argues that the sanction which the 
administrative law judge imposed is “grossly 
excessive.” He asserts, among other things, that he 
has been in the insurance and securities business for 
many years and no previous complaint has ever been 





*See Superintendent of Insurance of New York v. 
Bankers Life & Casualty Co. , 404U.S. 6, 10-13 (1971); A. 
T. Brod & Co. v. Perlow, 375 F.2d 393, 396-397 (C.A. 2, 
1967); Richardson v. MacArthur, 451 F.2d 35, 40 (C.A. 
10, 1971). Whitney is not aided by his citation of Blue 
Chip Stamps v. Manor Drug Stores, 421 U.S. 723 (1975). 
There the Court simply held that the plaintiffs lacked 
standing to sue under Rule 10b-5 since they had neither 
purchased nor sold securities. 
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lodged against him; that his misconduct, if any, 
related to his status as an insurance agent and not as a 
registered representative; and that the alleged fraud is 
so “unique” that he could not reasonably have been 
expected to know that he was under “duties to 
disclose.” 


We find these arguments unpersuasive. The law judge, 
in assessing only a nine-month suspension, took into 
account Whitney’s previously unblemished record. And 
while Whitney’s involvement in the matters at issue 
arose initially from his activities as an insurance agent, 
his entire scheme was directed at obtaining 
compensation through his status as a registered 
representative of CNA. 


The assertedly “unique” character of Whitney’s fraud 
likewise provides no reason to reduce the sanction 
assessed. Whitney engaged in knowing and deliberate 
deception. The fact that he may not have realized that 
he was violating the securities acts’ antifraud 
provisions in no way excuses his actions.’ 


Hence we can conceive of no tenable hypothesis on 
which we could label the nine-month suspension that 
the administrative law judge found appropriate overly 
harsh. On the contrary, we consider that sanction 
fitting and proper® 


An appropriate order will issue. 

By the Commission (Commissioners LOOMIS, 
EVANS, POLLACK and KARMEL); Chairman WIL- 
LIAMS not participating. 


George A. Fitzsimmons 
Secretary 








TAs one court recently observed in a criminal case under 
Section 17(a) of the Securities Act: 


“The fact that there is no litigated fact 
pattern precisely in point may constitute a 
tribute to the cupidity and ingenuity of the 
malefactors involved but hardly provides an 
escape from the penal sanctions of the 
securities fraud provisions here involved.” 
United States v. Brown, 555 F.2d 336, 339-40 
(C.A. 2, 1977). 


*Respondent makes certain contentions that we have 
not treated explicitly, but all points presented have been 
considered. Respondent’s exceptions to the initial 
decision are overruled or sustained to the extent that 
they are inconsistent or in accord with the views ex- 
pressed in this opinion. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14468/February 14, 1978 


Admin. Proc. File No. 3-5031 
In the Matter of 

STANTON L. WHITNEY 

173 Sherman Street 
Fairfield, Connecticut 


ORDER IMPOSING REMEDIAL SANCTION 


On the basis of the Commission’s opinion issued this 
day, it is 


ORDERED that Stanton L. Whitney be, and he hereby 
is, suspended from association with any broker or 
dealer for a period of nine months; and it is further 


ORDERED that said suspension shall be effective at 
the opening of business on March 6, 1978. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14469/February 14, 1978 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE NATIONAL SECURITIES CLEARING COR- 
PORATION 


(File No. SR-NSCC-78-2) 


The National Securities Clearing Corporation submit- 
ted on February 1, 1978, a proposed rule change to 
include municipal securities among those securities 
eligible for comparison, clearance and settlement by 
SCC Division participants. 


Publication of the submission is expected to be made 
in the Federal Register during the week of February 20, 
1978. Interested persons are invited to submit written 
data, views and arguments concerning the submission 
within twenty-one days from the date of publication in 
the Federal Register. Persons desiring to make written 
submissions should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 


Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-NSCC-78-2. 


Copies of the submission, with accompanying 
exhibits, and of all written comments will be available 
for public inspection at the Securities and Exchange 
Commission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing will also 
be available at the principal office of the above- 
mentioned self-regulatory organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14470/February 14, 1978 


Administrative Proceeding File No. 3-5239 
In the Matter of 


C. D. PULIS & CO. 
42 Broadway 
New York, New York 


CHARLES D. PULIS 
881 Bradford Avenue 
Westfield, New Jersey 


FINDINGS AND ORDER 


In these broker-dealer proceedings under the Securities 
Exchange Act of 1934 (“Exchange Act”),' C. D. Pulis & 
Co. (“Registrant”), a registered broker-dealer, and 
Charles D. Pulis (“Pulis”), Registrant’s sole general 
partner, have submitted an offer of settlement, without 
admitting or denying the allegations in the Order for 
Public Proceedings (“order for proceedings”), which 
the Commission has determined to accept. 


On the basis of the order for proceedings and the offer 
of settlement, it is found that Registrant willfully 





"In the Matter of C. D. Pulis & Co., et al., Admin. Proc. 
File No. 3-5239, instituted on June 14, 1977, 12 SEC 
Docket 1118 (July 6, 1977). 
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violated, and Pulis willfully aided and abetted the 
violation of, Sections 7(c), 15(b), 15(c)(3), and 17(a)(1) 
of the Exchange Act, and Regulation and Rules 
15b10-4(c), 15b10-11, 15c3-3(e), 15c3-3(f), 15c3-3(g), 
17a-4, 17a-5(a)(2), 17a-5(c), 17a-5(d) and 17a-10 there- 
under, and Regulation T as promulgated by the Board 
of Governors of the Federal Reserve System, as alleged 
in the order for proceedings. 


In view of the foregoing, it is in the public interest to 
order that Registrant and Pulis comply with the 
provisions specified in the offer of settlement. 


Accordingly, IT IS ORDERED that, effective at the 
opening of business on the second Monday after the 
date of this order: 


A. the registration as a broker and dealer of 
C. D. Pulis & Co. be withdrawn;? and 


B. C. D. Pulis & Co. and Charles D. Pulis 
undertake that: 


1. C. D. Pulis & Co. will not re-apply for 
registration as a broker-dealer; and 


2. Charles D. Pulis will not become 
associated with any broker, dealer, invest- 
ment company, investment adviser, or 
municipal securities dealer in any capacity, 
provided that, after a period of one month 
from the effective date of the Commission’s 
order, Charles D. Pulis may apply to the 
Commission to become associated in a 
nonsupervisory and non-proprietary capa- 
city with any broker, dealer, investment 
company, investment adviser, or municipal 
securities dealer. 


With respect to each broker, dealer, investment 
company, investment adviser, or municipal securities 
dealer, with which Pulis seeks to become associated 
after one month from the effective date of this order, 
Pulis shall submit to the Commission’s New York Re- 
gional Office: 


(1) an affidavit affirming that he has 
complied with the terms of the undertakings 
described in Section B.2. above; and 


(2) an affidavit from his prospective 
employer affirming that Pulis is assuming a 


non-supervisory and non-proprietary posi- 
tion in which he will be properly supervised. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14471/February 15, 1978 


SEE 


SECURITIES ACT OF 1933 
Release No. 5906/February 15, 1978 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14472/February 15, 1978 


Administrative Proceeding File No. 3-5339 
In the Matter of 


FLOW OF CAPITAL SECURITIES, INC. 
(8-20345) 


PETER PAUL SMETEK, JR. 


FINDINGS AND ORDER IMPOSING REMEDIAL SANC- 
TIONS 


In these broker-dealer proceedings under Section 15(b) 
of the Securities Exchange Act of 1934 (“Exchange 
Act”),' Respondents Flow of Capital Securities, Inc. 
(“Registrant”) and Peter Paul Smetek, Jr. (“Smetek”), 
the Registrant’s president and a director thereof, have 
submitted an Offer of Settlement, without admitting or 





In conjunction with its offer of settlement, Registrant 
filed Form BDW (“Notice of Withdrawal from Registra- 
tion as Broker-Dealer”). 
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‘in the Matter of Flow of Capital Securities, Inc., et al., 
Adm. Proc. File No. 3-5339, instituted on December 1, 
1977. 





denying the substantive allegations contained in the 
Order for Public Proceedings, which the Commission 
has determined to accept. 


On the basis of the Order for Public Proceedings and 
the Offer of Settlement it is found that: 


(1) On or about January 15, 1976, Regis- 
trant wilfully violated and Smetek wilfully 
aided and abetted violations of Section 
15(b)(1) of the Exchange Act and of Rule 
15b1-2 thereunder in that Registrant filed 
with the Commission as a part of its appli- 
cation for registration as a broker-dealer a 
statement of financial condition dated as of 
January 15, 1976 which was erroneous in 
material respects; 


(2) Registrant wilfully violated and Smetek 
wilfully aided and abetted violations of 
Sections 15(b), 15(c)(3) and 17(a) of the 
Exchange Act and Rules 15b10-11, 17a-3, 
17a-5(a)(2)(iii), 17a-5(f)(2), 17a-10 and 
17a-11 thereunder. 


Respondents, in their Offer of Settlement have con- 
sented to the imposition of certain sanctions and have 
agreed to perform certain undertakings. Specifically, 
respondents have undertaken that: 


(1) The Registrant will, at the end of the 
period of suspension imposed on it as 
ordered below, withdraw its registration as 
a broker-dealer; 


(2) Smetek agrees not to associate in a 
supervisory capacity with any broker-dealer 
until such time as he _ shall have 
demonstrated that he is in a position to 
understand and to comply with the net 
capital reporting, recordkeeping and other 
requirements imposed under the Exchange 
Act and the rules promulgated thereunder 
either by successfully taking the financial 
principals’ examination administered by the 
National Association of Securities Dealers 
or by meeting aiternative standards 
acceptable to the Commission; and 


(3) Respondents shall deliver at the expira- 
tion period of the suspensions ordered 
below an affidavit to the Commission’s Fort 
Worth Regional Office stating therein that 
they have complied with the sanctions 
imposed by the Commission. 


In view of the foregoing, it is in the public interest to 
impose the sanctions specified in the Offer of Settle- 
ment. 


Accordingly, IT IS ORDERED that, effective as of the 
date of entry of this Order: 


(1) Registrant’s registration as a broker- 
dealer be and hereby is suspended for a 
period of fifteen (15) days; 


(2) Smetek be and hereby is suspended 
from association with any broker-dealer for 
a period of fifteen (15) days; and 


(3) Respondents fully perform their under- 
takings set forth in the Offer of Settlement. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14473/February 15, 1978 


An order has been issued granting the application sub- 
mitted by the American Stock Exchange, Inc. to strike 
from listing and registration the Common Stock (Par 
Value $1) of The Bohack Corporation. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14474/February 15, 1978 


An order has been issued granting the application sub- 
mitted by the Philadelphia Stock Exchange, Inc. to 
strike from listing and registration the 4-7/8% Sinking 
Fund Debentures (Due 1979) of Lehigh Portland 
Cement Company. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14475/February 15, 1978 
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Administrative Proceeding File No. 3-5289 
In the Matter of 

WARNER COMMUNICATIONS INC. 

File No. 81-281 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THAT ACT. 


Tie Securities and Exchange Commission has issued 
an order granting the application of Warner 
C .mmunications Inc. (“Applicant”), pursuant to 
£ ction 12(h) of the Securities Exchange Act of 1934, 
{ r the exemption of Knickerbocker Toy Co., Inc., a 
subsidiary of Applicant, from the provisions of 
© actions 12(g), 13, 14 and 15(d) of that Act. 


it appeared to the Commission that the granting of the 
requested exemption would not be inconsistent with 
the public interest or the protection of investors. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14476/February 15, 1978 


An order has been issued granting the application 
submitted by the American Stock Exchange, Inc. to 
strike from listing and registration the Common Stock 
(Par Value $.10) of Multi-Amp Corporation. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14477/February 15, 1978 


The Securities and Exchange Commission has issued a 
notice giving interested persons until March 13, 1978 to 
request a hearing on an application by The Manhattan 
Life Insurance Company (the “Applicant”) pursuant to 
Section 12(h) of the Securities Exchange Act of 1934, 
for an order exempting the Applicant from the reporting 
requirements of Section 15(d) of that Act. 


The Applicant is a wholly-owned subsidiary of The 
Manhattan Life Corporation. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14478/February 16, 1978 
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ACCOUNTING SERIES 
Release No. 242/February 16, 1978 


NOTIFICATION OF ENACTMENT OF FOREIGN 
CORRUPT PRACTICES ACT OF 1977 


AGENCY: Securities and Exchange Commission 


ACTION: Notification of enactment of Foreign Corrupt 
Practices Act of 1977. 


SUMMARY: The Commission wishes to cali to the 
attention of issuers, accountants, attorneys and other 
interested persons the enactment of the Foreign 
Corrupt Practices Act of 1977. The Act, which is des- 
cribed in detail below, requires issuers subject to the 
registration and reporting provisions of the Securities 
Exchange Act of 1934, as amended, among other 
things to comply with certain accounting standards. It 
also makes unlawful the use of any means or instru- 
mentality of interstate commerce by any such issuer, 
or by any domestic concern not subject to the 
Securities Exchange Act, in furtherance of any offer, 
payment, promise to pay or authorization of the 
payment of any money, or offer, gift, promise to give or 
authorization of the giving of anything of value, to 
foreign officials and certain other persons for certain 
corrupt purposes. 


FOR FURTHER INFORMATION CONTACT: Frederick 
B. Wade, Office of the General Counsel (202/755-1229) 
Barbara L. Leventhal, Division of Corporation Finance 
(202/755-1750), or Edward R. Cheramy, Office of Chief 
Accountant (202/376-8020), Securities and Exchange 
Commission, 500 North Capito! Street, Washington, 
D.C. 20549. 


SUPPLEMENTARY INFORMATION: The Securities and 
Exchange Commission wishes to call to the attention 
of issuers, attorneys, accountants and other interested 
persons, the recent enactment of the Foreign Corrupt 
Practices Act of 1977 [the “Act”].' The Act, which was 





"The Act is contained in Title | of Public Law No. 95-213 
(Dec. 19. 1977). Title Il of the legislation, the Domestic 
and Foreign Investment Improved Disclosure Act of 
1977, amends Section 13 of the Securities Exchange Act 
of 1934 (15 U.S.C. 78m) to require expanded disclosure 
by persons who acquire or possess beneficial owner- 
ship of more than 5 percent of aclass of securities which 
is registered pursuant to Section 12 of the Exchange 
Act, or any equity security of an insurance company, 
which would have been required to be so registered 
except for the exemption contained in Section 
12(g)(2)(G) or any equity security issued by a closed end 
investment company registered under the Investment 
Company Act of 1940. Rulemaking to implement 
Section 13(g) as part of a uniform integrated approach to 
disclosure under Sections 13(d), (f) and (g) is under con- 
sideration and will be the subject of a separate release. 





signed by the President on December 19, 1977, and 
became effective on that date, amends Section 13(b) of 
the Securities Exchange Act of 1934 [15 U.S.C. 78m(b)] 
to require every issuer which has a class of securities 
registered pursuant to Section 12 of the Securities 
Exchange Act, and every issuer which is required to file 
reports pursuant to Section 15(d) of the Securities 
Exchange Act, to comply with certain accounting 
standards. The Act also makes it unlawful for such 
issuers, or any domestic concern not subject to the 
Securities Exchange Act, to engage in certain corrupt 
practices with respect to foreign officials. Because the 
Act became effective upon signing, it is important that 
issuers subject to the new requirements review their 
accounting procedures, systems of internal accounting 
controls and business practices in order that they may 
take any actions necessary to comply with the require- 
ments contained in the Act. 


The Act, which is set forth in its entirety in Appendix A, 
is described below. 


A. Accounting Standards 


Section 13(b) of the Securities Exchange Act is 
amended by renumbering existing subsection (b) as 
paragraph (b)(1) of Section 13, and by adding two new 
paragraphs to that subsection. New paragraph 13(b)(2) 
applies to issuers which have a class of securities 
registered pursuant to Section 12 of the Securities 
Exchange Act, and issuers required to file reports 
pursuant to Section 15(d) of the Securities Exchange 
act (hereinafter referred to collectively as “reporting 
companies”). It required reporting companies to make 
and keep books, records and accounts which, in 
reasonable detail, accurately and fairly reflect the 
transactions and dispositions of the assets of the 
issuer. The maintenance of accurate books and records 
by publicly-held companies is a necessary concomi- 
tant of the existing requirement for full, fair and 
accurate periodic reports. Inaccurate books, off-the- 
book accounts, and related practices are proscribed by 
the Act. 


Reporting companies are also required to devise and 
maintain a system of internal accounting controls 
sufficient to provide reasonable assurances that: 


(i) Transactions are executed in accor- 
dance with management’s specific authori- 
zation; 


(ii) Transactions are recorded as necessary: 
(a) to permit preparation of financial state- 
ments in conformity with generally 
accepted accounting principles or other 
applicable criteria; and (b) to maintain 
accountability for its assets; 


(iii) Access to assets is permitted only in 
accordance with management authoriza- 
tion; and 


(iv) The recorded accountability for assets 
is compared with existing assets at 
reasonable intervals and appropriate action 
is taken with respect to any differences. 


New paragraph 13(b)(3) of the Securities Exchange Act 
provides that, with respect to “matters concerning tie 
national security of the United States, no duty or liabil- 
ity under paragraph (2) *** shall be imposed upon any 
person acting in cocperation with the head of any 
Federal department or agency responsible for such 
matters if such act in cooperation with such head of a 
department or agency was done upon the specific, 
written directive of the head of such department or 
agency pursuant to Presidential authority to issue such 
directives.” Each such directive shall expire one year 
after it is issued unless it is renewed in writing. 


B. Foreign Corrupt Practices by Issuers 


Pursuant to the Act, a new Section 30A has been added 
to the Securities Exchange Act, which makes it unlaw- 
ful for any reporting company, or any officer, director, 
employee, or agent of the company, or any shareholder 
acting on behalf of such a company, to make use of the 
mails or any means or instrumentalities of interstate 
commerce, corruptly, in furtherance of an offer, 
payment, promise to pay, or authorization of the 
payment of any money, or offer, gift, promise to give or 
authorization of the giving of anything of value, to 
three classes of persons: 


(1) An official of a foreign government or 
instrumentality of a foreign government; 


(2) A foreign political party or official 
thereof, or any candidate for a foreign 
political office; or 


(3) Any other person where the reporting 
company knows, or has reason to know, 
that all or a portion of such money or thing 
of value will be offered, given or promised, 
directly or indirectly to any foreign official, 
foreign political party or official thereof, or 
any candidate for a foreign political office. 


New Section 30A applied to payments made for the 
purpose of influencing an act or decision of a foreign 
official, foreign political party or candidate for foreign 
political office (including a decision not to act), or 
inducing such a person or party to use his or its 
influence to affect any government act or decision, in 
order to assist an issuer in obtaining, retaining or 
directing business to any person. A “foreign official” is 
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defined to mean any officer or employee of a foreign 
government or any department, agency or instrumen- 
tality thereof, or any person acting in an official 
capacity for or on behalf of such government. The term 
does not include employees whose duties are 
essentially ministerial or clerical. 


C. The Commission’s Enforcement Responsibilities 


The legislative history of the Act reflects that the Com- 
mission's enforcement responsibilities extend to 
conducting investigations, bringing civil injunctive 
actions, commencing administrative proceedings if 
appropriate, including public or private disciplinary 
proceedings pursuant to Rule 2(e) of the Commission’s 
Rules of Practice,” and referring cases to the Justice 
Department for criminal prosecution where warranted, 
just as the Commission currently does with respect to 
its existing responsibilities under the federal securities 
laws. In addition, as is true with respect to violations 
of other provisions of the Securities Exchange Act, 
controlling persons of an issuer may be liable for viola- 
tions of the new requirements’ and a negligence 
standard will govern civil injunctive actions brought to 
enforce the Act> The legislative history of the Act also 
contemplates that private rights of action properly 
could be implied under the Act on behalf of persons 
who suffer injury as a result of prohibited corporate 
bribery. © 


In the case of an individual, the penalties for each 
criminal violation of the corrupt practices provisions of 
new Section 30A are a fine of up to $10,000 or impri- 
sonment for up to 5 years, or both; in the case of a 
corporation, the penalties for violation of the Section 
include a fine of up to $1,000,000. In this regard, the 
Act provides that any fines imposed upon individuals 
may not be paid directly or indirectly by an issuer. 


D. Foreign Corrupt Practices by Domestic Concerns 


The Act also subjects any domestic business concern, 
other than one subject to the reporting requirements of 





*17 CFR 201.2(e). 


3S. Rep. No. 95-114, 95th Cong., 1st Sess. (1977) at 12; 
H.R. Rep. No. 95-640, 95th Cong., 1st Sess. (1977) at 
10. 


4See Section 20 of the Securities Exchange Act, 15 
U.S.C. 78t. 


5H.R. Rep. No. 95-640, 95th Cong., ist Sess. (1977) at 
10. 


Id. 
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the Securities Exchange Act, and any officer, director 
or agent of such a domestic business concern or any 
natural person in control of such a domestic concern to 
the same prohibitions and penalties that are applicable 
to reporting companies. The provisions applicable to 
domestic concerns will be administered and enforced 
by the Justice Department rather than the 
Commission. 


E. Impact on Disclosure Policies 


While the Act imposes new requirements on reporting 
companies with respect to the maintenance of internal 
accounting controls, and outlaws certain foreign 
corrupt practices, it does not alter the existing 
obligation of such companies adequately to disclose 
material questionable and illegal corporate payments 
and practices. In addition to providing all information 
called for by the specific disclosure requirements of 
the various registration and reporting forms promul- 
gated pursuant to the Securities Act of 1933 and the 
Securities Exchange Act of 1934, registrants have a 
continuing obligation to disclose all material 
information and all information necessary to prevent 
other disclosures made from being misleading with 
respect to such transactions.’ Although the legality or 
illegality of a particular transaction is one of the factors 
that must be assessed in determining its materiality, 
other factors must also be considered. A transaction 
which is not unlawful under the Act may still be 
material to investors and therefore required to be 
disclosed under the federal securities laws. For 
guidance in determining whether or not a specific fact 
is material, attention is directed to the discussion of 
materiality contained in Securities and Exchange Com- 
mission, Report on Questionable and Illegal Corporate 
Payments and Practices, which was submitted to the 
Senate Committee on Banking, Housing and Urban 
Development on May 12, 1976, at 16-32 (“Report”). 


F. Effect on Outstanding Rule Proposals 


On January 19, 1977 the Commission published for 
comment a series of rulemaking proposals designed to 
promote the reliability and completeness of financial 
information, prevent concealment of questionable or 
illegal corporate payments and practices, and provide 
information to investors concerning management 
involvement in such transactions.® The proposals were 
substantially similar to a legislative proposal 
submitted by the Commission to the Senate 





’See e.g., 17 CFR 230.405(1); 17 CFR 230.408; 17 CFR 
240.12b-20; 17 CFR 240.10b-2; 17 CFR 240.14a-9. 


*Securities Exchange Act Release No. 13185 (Jan. 19, 
1977), 11 SEC Docket 1514 (1977). 





Committee on Banking, Housing and Urban Affairs on 
May 12, 1976, parts of which were ultimately incor- 
porated in the Act? The Commission is considering the 
numerous comments it has received on these 
proposals and will determine whether to adopt, modify 
or withdraw those rulemaking proposals.’° In view of 
the extensive comments which already have been 
received no further comments on these proposals are 
being solicited. An appropriate announcement respect- 
ing the Commission’s determination with respect to 
these rule proposals will be published in the near future. 
near future. 


G. Inquiries To the Staff 


A number of inquiries have been received by the staff 
which relate to the scope of the Act and the applica- 
bility of its criminal provisions to specific factual situa- 
tions. The staff has declined to address these issues 
on an ad hoc basis. As a matter of policy and in light of 
the legislative and administrative history of the Act, the 
Commission does not intend to render interpretive 





*The proposals were contained in the Commission’s 
Report, supra, at 63, which is, accordingly, a part of the 
legislative history of the Act. The Commission’s pro- 
posals were originally introduced by Senator Proxmire, 
Chairman of the Senate Committee on Banking, 
Housing and Urban Affairs, as S$.3418. Following hear- 
ings, the committee referred the bill to the Senate 
floor—S.3664—which embodied the Commission’s re- 
commendations as well as certain other proposals. 
S.3664 was passed by the Senate unanimously on 
September 15, 1976. The House of Representatives, 
however, was unable to complete work on the legisla- 
tion before adjournment sine die on October 2, 1976. 


The substance of the Commission’s proposals was 
again included in S.305, which was passed by the 
Senate on May 2, 1977, but two of the proposals were 
deleted in the joint conference committee appointed to 
reconcile the differences in the Senate and House 
versions of the bill, prior to final enactment of the 
legislation. 


©The accounting provisions in the new law, which are 
described above, are similar to proposed Rules 13b-1 
and 13b-2. The rulemaking proposals not incorporated 
in the legislation include proposed Rule 13b-3, which 
would prohibt the falsification of corporate books or 
records; proposed Rule 13b-4, which would prohibit the 
making of false or misleading statements to an 
accountant; and proposed Item 6(d) of Schedule 14A 
relating to disclosure of management involvement in 
questionable or illegal payments or practices. 


advice on the applicability of the Act’s proscriptions to 
particular factual situations. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
AMENDMENT 


An Act 


To amend the Securities Exchange Act of 1934 to make 
it unlawful for an issuer of securities registered pur- 
suant to section 12 of such Act or an issuer required to 
file reports pursuant to Section 15(d) of such Act to 
make certain payments to foreign officials and other 
foreign persons, to require such issuers to maintain 
accurate records, and for other purposes. 


Be it enacted by the Senate and House of Representa- 
tives of the United States of America in Congress 
assembled, 


TITLE I—FOREIGN CORRUPT PRACTICES 
SHORT TITLE 


Sec. 101. This title may be cited as the “Foreign 
Corrupt Practices Act of 1977”. 


ACCOUNTING STANDARDS 


Sec. 102. Section 13(b) of the Securities Exchange Act 
of 1934 (15 U.S.C. 78q(b)) is amended by inserting 
“(1)” after “(b)” and by adding at the end thereof the 
following: 


“(2) Every issuer which has a class of securities 
registered pursuant to section 12 of this title and every 
issuer which is required to file reports pursuant to 
section 15(d) of this title shall— 


“(A) make and keep books, records, and accounts, 
which, in reasonable detail, accurately and fairly reflect 
the transactions and dispositions of the assets of the 
issuer; and 
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“(B) devise and maintain a system of internal 
accounting controls sufficient to provide reasonable 
assurances that— 


“(i) transactions are executed in accordance 
with management’s general or specific 
authorization; 


“(ii) transactions are recorded as necessary 
(1) to permit preparation of financial 
statements in conformity with generally 
accepted accounting principles or any other 
criteria applicable to such statements, and 
(Il) to maintain accountability for assets: 


“(iii) access to assets is permitted only in 
accordance with management’s general or 
specific authorization; and 


“(iv) the recorded accountability for assets 
is compared with the existing assets at 
reasonable intervals and appropriate action 
is taken with respect to any differences. 


“(3)(A) With respect to matters concerning the national 
securitiy of the United States, no duty or liability under 
paragraph (2) of this subsection shall be imposed upon 
any person acting in cooperation wiht the head of any 
Federal department or agency responsible for such 
matters if such act in cooperation with such head of a 
department or agency was done upon the specific, 
written directive of the head of such department or 
agency pursuant to Presidential authority to issue such 
directives. Each directive issued under this paragraph 
shall set forth the specific facts and circumstances 
with respect to which the provisions of this paragraph 
are tc be invoked. Each such directive shall, unless 
renewed in writing, expire one year after the date of 
issuance. 


“(B) Each head of a Federal department or agency of 
the United States who issues a directive pursuant to 
this paragraph shall maintain a complete file of all such 
directives and shall, on October 1 of each year, 
transmit a summary of matters covered by such 
directives in force at any time during the previous year 
to the Permanent Select Committee on Intelligence of 
the House of Representatives and the Select 
Committee on Intelligence of the Senate.” 


FOREIGN CORRUPT PRACTICES BY ISSUERS 
Sec. 103. (a) The Securities Exchange Act of 1934 is 
amended by inserting after section 30 the following 
new section: 

“Foreign Corrupt Practices by Issuers 


“Sec. 30A. (a) It shall be unlawful for any issuer which 
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has aclass of securities registered pursuant to section 
12 of this title or which is required to file reports under 
section 15(d) of this title, or for any officer, director, 
employee, or agent of such issuer or any stockholder 
thereof acting on behalf of such issuer, to make use of 
the mails or any means or instrumentality of interstate 
commerce corruptly in furtherance of an offer, 
payment, promise to pay, or authorization of the 
payment of any money, or offer, gift, promise to give, 
or authorization of the giving of anything of value to— 


“(1) any foreign official for purposes of— 


“(A) influencing any act or decision of such foreign 
official in his official capacity, including a decision to 
fail to perform his official functions: or 


“(B) inducing such foreign official to use his influence 
with a foreign government or instrumentality thereof to 
affect or influence any act or decision of such govern- 
ment or instrumentality. 


in order to assist such issuer in obtaining or retaining 
business for or with, or directing business to, any 
person; 


“(2) any foreign political party or official thereof or any 
candidate for foreign political office for purposes of— 


“(A) influencing any act or decision of such party, 
official, or candidate in its or his official capacity, 
including a decision to fail to perform its or his official 
functions; or 


“(B) inducing such party, official, or candidate to use 
its or his influence with a foreign government or 
instrumentality thereof to affect or influence any act or 
decision of such government or instrumentality, 


in order to assist such issuer in obtaining or retaining 
business for or with, or directing business to, any 
person; or 


“(3) any person, while knowing or having reason to 
know that all or a portion of such money or thing of 
value will be offered, given, or promised, directly or 
indirectly, to any foreign official, to any foreign 
political party or official thereof, or to any candidate for 
foreign political office, for purposes of— 


“(A) influencing any act or decision of such foreign 
Official, political party, party official, or candidate in 
his or its offical capacity, including a decision to fail to 
perform his or its official functions: or 


“(B) inducing such foreign official, political party, 
party official, or candidate to use his or its influence 
with a foreign government or instrumentality thereof to 
affect or influence any act or decision of such 





government or instrumentality, in order to assist such 
issuer in obtaining or retaining business for or with, or 
directing business to, any person. 


“(b) As used in this section, the term ‘foreign official’ 
means any officer or employee of a foreign government 
of any department, agency, or instrumentality thereof, 
or any person acting in an official capacity for or on 
behalf of such government or department, agency, or 
instrumentality. Such term does not include any 
employee of a foreign government or any department, 
agency, or instrumentality thereof whose duties are 
essentially ministerial or clerical.” 


(b)(1) Section 32 (a) of the Securities Exchange Act of 
1934 (15 U.S.C. 78ff(a)) is amended by inserting “(other 
than section 30A)” immediately after “title” the first 
place it appears. 


(2) Section 32 of the Securities Exchange Act of 1934 
(15 U.S.C. 78ff) is amended by adding at the end 
thereof the following new subsection: 


“(c)(1) Any issuer which violates section 30A(a) of this 
title shall, upon conviction, be fined not more than 
$1,000,000. 


“(2) Any officer or director of an issuer, or any stock- 
holder acting on behalf of such issuer, who willfully 
violates section 30A(a) of this title shall, upon 
conviction, be fined not more than $10,000, or impris- 
oned not more than five years, or both. 


“(3) Whenever an issuer is found to have violated 
section 30A(a) of this title, any employee or agent of 
such issuer who is a United States citizen, national, or 
resident or is otherwise subject to the jurisdiction of 
the United States (other than an officer, director, or 
stockholder of such issuer), and who willfully carried 
out the act or practice constituting such violation shall, 
upon conviction, be fined not more than $10,000, or 
imprisoned not more than five years, or both. 


“(4) Whenever a fine is imposed under paragraph (2) or 
(3) of this subsection upon any officer, director, 
stockholder, employee, or agent of an issuer, such fine 
shall not be paid, directly or indirectly, by such 
issuer.” 


Foreign Corrupt Practices by Domestic Concerns 


Sec. 104. (a) It shall be unlawful for any domestic 
concern, other than an issuer which is subject 
to section 30A of the Securities Exchange Act 
of 1934, or any officer, director, employee, or agent of 
such domestic concern or any stockholder thereof 
acting on behalf of such domestic concern, to make 
use of the mails or any means or instrumentality of 
interstate commerce corruptly in furtherance of an 


offer, payment, promise to pay, or authorization of the 
payment of any money, or offer, gift, promise to give, 
or authorization of the giving of anything of value to— 


(1) any foreign official for purposes of — 


(A) influencing any act or decision of such foreign 
official in his official capacity, including a decision to 
fail to perform his official functions; or 


(B) inducing such foreign official to use his influence 
with a foreign government or instrumentality thereof to 
affect or influence any act or decision of such govern- 
ment or instrumentality, 


in order to assist such domestic concern in obtaining 
or retaining business for or with, or directing business 
to, any person; 


(2) any foreign political party or official thereof or any 
candidate for foreign political office for purposes of — 


(A) influencing any act or decision of such party, 
official, or candidate in its or his official capacity, 
including a decision to fail to perform its or his official 
functions; or 


(B) inducing such party, official, or candidate to use its 
or his influence with a foreign government or instru- 
mentality thereof to affect or influence any act or 
decision of such government or instrumentality, 


in order to assist such domestic concern in obtaining 
or retaining business for or with, or directing business 
to, any person; or 


(3) any person, while knowing or having reason to 
know that all or a portion of such money or thing of value 
will be offered, given, or promised, directly or 
indirectly, to any foreign official, to any foreign 
political party or official thereof, or to any candidate for 
foreign political office, for purposes of— 


(A) influencing any act or decision of such foreign 
official, political party, party official, or candidate in his 
or its official capacity, including a decision to fail to 
perform his or its official functions; or 


(B) inducing such foreign official, political party, 
party official, or candidate to use his or its influence 
with a foreign government or instrumentality thereof to 
affect or influence any act or decision of such govern- 
ment or instrumentality, in order to assist such 
domestic concern in obtaining or retaining business 
for or with, or directing business to, any person. 


(b)(1)(A) Except as provided in subparagraph (B), any 
domestic concern which violates subsection (a) shall, 
upon conviction, be fined not more than $1,000,000. 
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(B) Any individual who is a domestic concern and 
who willfully violates subsection (a) shall, upon con- 
viction, be fined not more than $10,000, or imprisoned 
not more than five years, or both. 


(2) Any officer or director of a domestic concern, or 
stockholder acting on behalf of such domestic 
concern, who willfully violates subsection (a) shall, 
upon conviction, be fined not more than $10,000, or im- 
prisoned not more than five years, or both. 


(3) Whenever a domestic concern is found to have 
violated subsection (a) of this section, any employee or 
agent of such domestic concern who is a United States 
citizen, national, or resident or is otherwise subject to 
the jurisdiction of the United States (other than an 
officer, director, or stockholder acting on behalf of 
such domestic concern), and who willfully carried out 
the act or practice constituting such violation shall, 
upon conviction, be fined not more than $10,000, or 
imprisoned not more than five years, or both. 


(4) Whenever a fine is imposed under paragraph (2) or 
(3) of this subsection upon any officer, director, stock- 
holder, employee, or agent of a domestic concern, 
such fine shall not be paid, directly or indirectly, by 
such domestic concern. 


(c) Whenever it appears to the Attorney General that 
any domestic concern, or officer, director, employee, 
agent, or stockholder thereof, is engaged, or is about 
to engage, in any act or practice constituting a viola- 
tion of subsection (a) of this section, the Attorney 
General may, in his discretion, bring a civil action in an 
appropriate district court of the United States to enjoin 
such act or practice, and upon a proper showing a 
permanent or temporary injunction or a temporary re- 
straining order shall be granted without bond. 

(d) As used in this section: 

(1) The term “domestic concern” means (A) any in- 
dividual who is a citizen, national, or resident of the 
United States; or (B) any corporation, partnership, 
association, joint-stock company, business trust, un- 
incorporated organization, or sole proprietorship which 
has its principal place of business in the United States, 
or which is organized under the laws of a State of the 
United States, or a territory, possession, or common- 
wealth of the United States. 


(2) The term “foreign official” means any officer or 
employee of a foreign government or any department, 
agency, or instrumentality thereof, or any person 
acting in an official capacity for or on behalf of any 
such government or department, agency, or 
instrumentality. Such term does not include any 
employee of a foreign government or any department, 
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agency, or instrumentality thereof whose duties are 
essentially ministerial or clerical. ; 


(3) The term “interstate commerce” means trade, 
commerce, transportation, or communication among 
the several States, or between any foreign country and 
any State or between any State and any place or ship 
outside thereof. Such term includes the intrastate use 
of (A) a telephone or other interstate means of com- 
munication, or (B) any other interstate instrumentality. 


TITLE li—DISCLOSURE 


SEC. 201. This title may be cited as the “Domestic and 
Foreign Investment Improved Disclosure Act of 1977”. 


SEC. 202. Section 13(d)(1) of the Securities Exchange 
Act of 1934 (15 U.S.C. 78m) is amended to read as 
follows: 


“(d)(1)_ Any person who, after acquiring directly or in- 
directly the beneficial! ownership of any equity security 
of aclass which is registered pursuant to section 12 of 
this title, or any equity security of an insurance 
company which would have been required to be so 
registered except for the exemption contained in 
section 12(g)(2)(G) of this title, or any equity security 
issued by aclosed-end investment company registered 
under the Investment Company Act of 1940, is directly 
or indirectly the beneficial owner of more than 5 per 
centum of such class shall, within ten days after such 
acquisition, send to the issuer of the security at its 
principal executive office, by registered or certified 
mail, send to each exchange where the security is 
traded, and file with the Commission, a statement con- 
taining such of the following information, and such 
additional information, as the Commission may by 
rules and regulations, prescribe as necessary or 
appropriate in the public interest or for the protection 
of investors— 


“(A) the background, and identity, residence, and 
citizenship of, and the nature of such beneficial 
ownership by, such person and all other persons by 
whom or on whose behalf the purchases have been or 
are to be effected: 


“(B) the source and amount of the funds or other 
consideration used or to be used in making the 
purchases, and if any part of the purchase price is 
represented or is to be represented by funds or other 
consideration borrowed or otherwise obtained for the 
purpose of acquiring, holding, or trading such 
security, a description of the transaction and the 
names of the parties thereto, except that where a 
source of funds is a loan made in the ordinary course of 
business by a bank, as defined in section 3(a)(6) of this 
title, if the person filing such statement so requests, 





the name of the bank shall not be made available to the 
public; 


“(C) if the purpose of the purchases or prospective 
purchases is to acquire control of the business of the 
issuer of the securities, any plans or proposals which 
such persons may have to liquidate such issuer, to sell 
its assets to or merge it with any other persons, or to 
make any other major change in its business or 
corporate structure; 


“(D) the number of shares of such security which are 
beneficially owned, and the number of shares con- 
cerning which there is a right to acquire, directly or in- 
directly, by (i) such person, and (ii) by each associate 
of such person, giving the background, identity, 
residence, and citizenship of each such associate; and 


“(E) information as to any contracts, arrangements, 
or understanding with any person with respect to any 
securities of the issuer, including but not limited to 
transfer of any of the securities, joint ventures, loan or 
option arrangements, puts or calls, guaranties of 
loans, guaranties against loss or guaranties of 
protits, division of losses or profits, or the giving or 
withholding of proxies, naming the persons with whom 
such contracts, arrangements, or understandings have 
been entered into, and giving the details thereof.” 


SEC. 203. Section 13 of the Securities Exchange Act of 
1934, as amended (15 U.S.C. 78m), is amended by 
adding at the end thereof the following new sub- 
section: 


“(g)(1)_ Any person who is directly or indirectly the 
beneficial owner of more than 5 per centum of any 
security of a class described in subsection (d)(1) of 
this section shall send to the issuer of the security and 
shall file with the Commission a statement setting 
forth, in such form and at such time as the Com- 
mission may, by rule, prescribe— 


“(A) such person’s identity, residence, and citizen- 
ship; and 


“(B) the number and description of the shares in 
which such person has an interest and the nature of 
such interest. 


“(2) If any material change occurs in the facts set 
forth in the statement sent to the issuer and filed with 
the Commission, an amendment shall be transmitted 
to the issuer and shall be filed with the Commission, in 
accordance with such rules and regulations as the 
Commission may prescribe as necessary or 
appropriate in the public interest or for the protection 
of investors. 


“(3) When two or more persons act as a partnership, 


limited partnership, syndicate, or other group for the 
purpose of acquiring, holding, or disposing of 
securities of an issuer, such syndicate or group shall 
be deemed a ‘person’ for the purposes of this sub- 
section. 


“(4) In determining, for purposes of this subsection, 
any percentage of a class of any security, such class 
shall be deemed to consist of the amount of the out- 
standing securities of such class, exclusive of any 
securities of such class held by or for the account of 
the issuer or a subsidiary of the issuer. 


“(5) In exercising its authority under this subsection, 
the Commission shall take such steps as it deems 
necessary or appropriate in the public interest or for 
the protection of investors (A) to achieve centralized 
reporting of information regarding ownership, (B) to 
avoid unnecessarily duplicative reporting by and 
minimize the compliance burden on persons required 
to report, and (C) to tabulate and promptly make avail- 
able the information contained in any report filed pur- 
suant to this subsection in a manner which will, in the 
view of the Commission, maximize the usefulness of 
the information to other Federal and State agancies 
and the public. 


“(6) The Commission may, by rule or order, exempt, 
in whole or in part, any person or class of persons from 
any or all of the reporting requirements of this sub- 
section as it deems necessary or appropriate in the 
public interest or for the protection of investors. 


“(h) The Commission shall report to the Congress 
within thirty months of the date of enactment of this 
subsection with respect to (1) the effectiveness of the 
ownership reporting requirements contained in this 
title, and (2) the desirability and the feasibility of 
reducing or otherwise modifying the 5 per centum 
threshold used in subsections (d)(1) and (g)(1) of this 
section, giving appropriate consideration to— 


“(A) the incidence of avoidance of reporting by 
beneficial owners using multiple holders of record; 


“(B) the cost of compliance to persons required to 
report; 


“(C) thecost to issuers and others of processing and 
disseminating the reported information; 


“(D) the effect of such action on the securities 
markets, including the system for the clearance and 
settlement of securities transactions; 


“(E) the benefits to investors and to the public; 


“(F) any bona fide interests of individuals in the 
privacy of their financial affairs; 
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“(G) the extent to which such reported information 
gives or would give any person an undue advantage in 
connection with activities subject to sections 13(d) and 
14(d) of this title; 


“(H) the need for such information in connection with 
the administration and enforcement of this title; and 


“(l) such other matters as the Commission may deem 
relevant, including the information obtained pursuant 
to section 13(f) of this title.” 


SC. 204. Section 15(d) of the Securities Exchange Act 
c ‘934 is amended by inserting immediately before the 
I--t sentence the following new sentence: “The Com- 
r ssion may, for the purpose of this subsection, 
¢ fine by rules and regulations the term ‘held of record’ 
it deems necessary or appropriate in the public 
terest or for the protection of investors in order to 
prevent circumvention of the provisions of this sub- 
section.” 


Approved December 19, 1977. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14479/February 16, 1978 


Admin. Proc. File No. 3-5350 
In the Matter of 
FRANK S. GROSECLOSE 


FINDINGS AND ORDER IMPOSING REMEDIAL 
SANCTIONS 


In these proceedings ordered pursuant to the 
Securities Exchange Act of 1934 (Exchange Act),* 
Respondent Frank S. Groseclose has submitted an 
Offer of Settlement which the Commission has de- 
termined to accept. Solely for the purpose of settling 
these proceedings and without admitting or denying 
the allegations contained in the Order for Proceedings, 
Frank S. Groseclose consents to the findings and 
sanctions set forth below.' 





*In the matter of Marcus, Schloss & Co., Inc. et al., 
instituted on January 3, 1978. 


‘These findings herein are not binding on any other 
respondent named in these proceedings. 
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On the basis of the Order for Proceedings and the Offer 
of Settlement, it is found that Frank S. Groseclose 
wilfully violated and wilfully aided and abetted viola- 
tions of Section 10(b) of the Exchange Act and Rule 
10b-5 thereunder as alleged in the Order for 
Proceedings. 


In view of the foregoing, it is in the public interest to 
impose the sanction specified in the Offer of 
Settlement. 2 


Accordingly, IT IS ORDERED, effective as of the date 
of this Order that Frank S. Groseclose is barred from 
association with any broker-dealer, investment 
company or investment advisor provided that after one 
year he may apply to become associated in a non- 
supervisory capacity and after two years he may apply 
to become reassociated in a supervisory capacity. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14480/February 16, 1978 


Administrative Proceeding File No. 3-5370 
In the Matter of 


FIRST FEDERAL SAVINGS AND LOAN ASSOCIATION 
OF CHICAGO 


ORIGINATOR AND SERVICER 
APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has issued a 
notice giving interested persons until Mar. 13, 1978 to 
request a hearing on an application of First Federal 
Savings and Loan Association of Chicago, Originator 
and Servicer, (the “Applicant”) pursuant to Section 





"In determining to accept the sanction specified in the 
Offer of Settlement, the Commission has considered 
the sanction imposed by the Chicago Board Options 
Exchange which included an eleven month suspension 
of Respondent Frank S. Groseclose commencing on 
October 1, 1976. 





12(h) of the Securities Exchange Act of 1934 for an 
order exempting the Applicant from certain reporting 
requirements under Section 13 and from the operation 
of Section 16 of the 1934 Act. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14481/February 16, 1978 


Administrative Proceeding File No. 3-5360 
In the Matter of 


CURTIS NOLL CORPORATION 


APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has issued a 
notice giving interested persons until February 27, 
1978 to request a hearing on an application by Curtis 
Noll Corporation (the “Applicant”) pursuant to Section 
12(h) of the Securities Exchange Act of: 1934 (the “1934 
Act”) for an order exempting the Applicant from the 
reporting requirements of Section 15(d) of the 1934 
Act, which would require the filing of an annual report 
on Form 10-% for the year ended December 31, 1977. 


On October 11, 1977, Applicant became 99% owned by 
CN Corporation, a wholly owned subsidiary of Con- 
goleum Corporation. CN Corporation is now the sole 
owner of the common shares of the Applicant. Ap- 
plicant’s common stock is no longer registered 
pursuant to Section 12 of the 1934 Act, and there is no 
trading in its securities. The Applicant believes that the 
exemption would not be inconsistent with the public 
interest or the protection of investors. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14482/February 16, 1978 


Administrative Proceeding File No. 3-5297 
In the Matter of 
KNOTT HOTELS CORPORATION 


(File No. 1-1208) 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has issued 
an order granting the Application of Knott Hotels 
Corporation (the “Applicant”) under Section 12(h) of 
the Securities Exchange Act of 1934 (the “1934 Act”) 
for an order exempting the Applicant from the pro- 
visions of Section 15(d) of the 1934 Act. It appears to 
the Commission that the requested exemption is not 
inconsistent with the public interest or the protection 
of investors, and no significant benefit will accrue to 
either the investors or the public if the Applicant is 
required to file the subject reports. Further, there is no 
trading activity in the Applicant’s securities and the 
Applicant’s duty to file will cease after fiscal 1977. In 
addition, all of the securities of the Applicant are held 
by one person. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14483/February 16, 1978 


Administrative Proceeding File No. 3-5288 
In the Matter of 


DATA DOCUMENTS, INC. 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has issued 
an order granting the application of Data Documents, 
Inc., a Nebraska corporation which is a 99.7% owned 
subsidiary of Dictaphone Corporation, a reporting 
company under the Securities Exchange Act of 1934 
(the “1934 Act”), for an.exemption from the reporting 
requirements of Sections 13 and 15(d) of the 1934 Act 
pursuant to Section 12(h) of the 1934 Act. It appears to 
the Commission that the requested exemption is not 
inconsistent with the public interest or the protection 
of investors because Dictaphone Corporation has 
guaranteed the payment of principal and interest on the 
outstanding notes of Data Documents, Inc. Such notes 
are the only class of security issued by Data 
Documents, Inc. still registered with the Commission. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 14484/February 16, 1978 


A notice has been issued giving interested persons 
until March 17 to comment upon or request a hearing 
on an application submitted by Canada Southern 
Petroleum Ltd. to withdraw its Common Stock, Par 
Value $1.00 (Canadian), from listing and registration 
on the Pacific Stock Exchange, Inc. and the Boston 
Stock Exchange, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14485/February 16, 1978 


A notice has been issued giving interested persons 
until March 17 to comment upon or request a hearing 
on an application submitted by United Canso Oil & Gas 
Ltd. to withdraw its Common Stock, Par Value $1.00 
(Canadian), from listing and registration on the Pacific 
Stock Exchange, Inc. and the Boston Stock Exchange, 
Inc. 








PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20409/February 10, 1978 


SEE 


SECURITIES ACT OF 1933 
Release No. 5905/February 10, 1978 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20410/February 10, 1978 


In the Matter of 


BRITISH AMERICAN UTILITIES CORPORATION 
Buffalo, New York 


NORTH EAST HEAT & LIGHT COMPANY 
North East, Pennsylvania 


(54-256) 


MEMORANDUM OPINION AND ORDER APPROVING 
A PLAN UNDER SECTION 11(e) FOR REORGANIZA- 
TION OF A HOLDING COMPANY SYSTEM 


British American Utilities Corporation (‘British 
American”), a registered holding company, and its sole 
and wholly-owned subsidiary, North East Heat & Light 
Company (“North East”) have filed a plan with this 
Commission pursuant to Section 11(e) of the Public 
Utility Holding Company Act of 1935 (“Act”) and other 
applicable provisions of the Act. Notice of the filing 
was issued by this Commission on June 2, 1977 (HCAR 
No. 20058) and June 17, 1977 (HCAR No. 20079). On 
August 9, 1977, an order for hearing (HCAR No. 20134) 
was issued inviting interested persons to intervene or 
request to be heard. Copies of each release were 
mailed by British American to each of its shareholders, 
and no request to intervene or be heard was received by 
the Commission. The hearing was held on September 
7, 1977, and no one appeared in opposition to the plan. 


British American was organized in 1925 under the laws 
of New York. It owns all the stock of North East, a 
Pennsylvania corporation, which distributes natural 
gas in the small city of North East, in Erie County, 
Pennsylvania. Neither company has any significant 
other business. The plan provides for the liquidation of 
British American. North East will thus become an in- 
dependent utility company. 


British American registered as a holding company on 
November 29, 1935, but from 1939 through 1960 was 
exempted from the Act under Rule 9 (formerly Rule U- 
3D-12). When Rule 9 was rescinded effective February 
29, 1960 (HCAR Nos. 13670, 13833, 13891, 14034 and 
14122), British American lost its exempt status: British 
American is the smallest registered holding company, 





‘Of the twenty-five companies formerly exempted under 
Rule 9, only British American failed to terminate its 
holding company relationship or to qualify for another 
exemption under the Act. 





having consolidated assets of $626,000 as of December 
31, 1976, and operating revenues and net income of 
$1,419,000 and $48,428, respectively, for the calendar 
year 1976. 


At December 31, 1976, British American’s corporate 
assets totaled $89,785, and consisted mainly of its 
investment in North East at $24,000; marketable 
securities at a cost of $27,613; and a note receivable, 
plus interest, from North East amounting to $34,449. 
British American has outstanding 620 of 3,000 
authorized shares of 7% noncumulative preferred 
stock, par value $100 per share, and 2,802%2 of 4,500 
authorized shares of no par common stock, held by 22 
preferred shareholders and 20 common shareholders. 
North East’s outstanding 240 shares of common, par 
value $100 per share, are held by British American. 


Prior to the closing date, North East will amend its 
Articles of Incorporation to authorize 3,000 shares of 
$100 par preferred stock and 4,500 shares of no par 
common stock. Under the plan the preferred and 
common shareholders of British American will receive 
in exchange, share for share, preferred and common 
stock of North East. North East will acquire the assets 
of British American, assume its liabilities, which as 
shown on the balance sheet, are negligible, and North 
East’s debt to British American will be cancelled.” 


Annual preferred dividend requirements amount to 
$4,340. Consolidated net income, pro forma, for 1976 
was $48,428, and retained earnings at year-end were 
$260,332. 


We find the plan meets the standards of Section 11(e) 
of the Act, in that the plan is necessary to effectuate 
the provisions of Section 11(b) and is fair and equitable 
to the persons affected thereby. We find also that the 
proposed transactions satisfy the other applicable pro- 
visions of the Act. 


Section 11(b)(2) of the Act directs this Commission to 
take such steps as we find necessary to ensure that 
“the continued existence of any company in the 
holding company system does not unduly or 
unnecessarily complicate” the structure of the holding- 
company system, and British American is such a com- 
plexity. British American serves no economic purpose 
in the “system,” consisting of itself and its wholly 
owned operating subsidiary. Neither it nor North East 
has done any public financing since 1935, and North 
East, as an independent utility, would in no way be ad- 
versely affected by the liquidation of British American. 





“Actual and pro forma balance sheets and income state- 
ments at December 31, 1976, for British American and 
North East are attached as Appendices A and B. 


The liquidation of British American will thus comply 
with the requirements of Section 11(b)(2). 


The plan is also “fair and equitable”. North East will 
acquire all the assets and assume the liabilities of 
British American, and since the shareholders of British 
American will receive preferred and common stock 
alike in number and in other respects, the rights of 
British American shareholders will not be affected by 
the plan. The stock to be issued by North East to the 
British American shareholders on a share for share 
basis is exempt from the registration requirements of 
the Securities Act of 1933 by reason of Section 3(a)(10) 
thereof. 


The record indicates that during the period 1972-1975 
British American collected a “management fee” from 
North East of $12,000 per year, contrary to the 
provisions of Section 13(a) of the Act. It is unnecessary 
to examine this transaction. As noted, under the plan 
the $34,449 indebtedness of North East to British 
American will be cancelled, and North East will acquire 
$27,613 in marketable securities owned by British 
American. 


British American states that, if necessary, it will make 
a request to the Commission, pursuant to the 
provisions of Section 11(e), that the Commission apply 
to a court, in accordance with Section 18(f), to enforce 
and carry out the provisions of the plan. 


The fees, commissions and expenses incurred in con- 
nection with the proposed transactions amount to 
$2,579.78, including legal fees of $2,000. The issuance 
of stock by North East has been authorized by the 
Pennsylvania Public Utility Commission. No other 
state commission and no federal commission, other 
than this Commission, has jurisdiction over the 
proposed transactions. 


IT IS ORDERED, accordingly, pursuant to Section 11(e) 
of the Act, and the other applicable provisions of the 
Act and Rules thereunder, that the plan filed by British 
American and North East be, and it hereby is, approved 
subject to the terms and conditions of Rule 24 under 
the Act, provided that the order herein shall not affect 
the jurisdiction of the Pennsylvania Public Utilities 
Commission with respect to accounts and rates. 


IT IS FURTHER ORDERED AND RECITED in 
accordance with Section 1081(f) of the Internal 
Revenue Code of 1954, as amended, that the plan and 
the transactions set forth therein and action required 
for carrying out the plan are necessary and appropriate 
to effectuate the provisions of Section 11(b) of the 
Public Utility Holding Company Act of 1935. 
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iT IS FURTHER ORDERED that jurisdiction be, and it By the Commission. 

hereby is, reserved for this Commission, if necessary, 

to apply to a United States District Court for an order George A. Fitzsimmons 
approving and enforcing the plan. Secretary 





BALANCE SHEET DECEMBER 31, 1976 AND PRO FORMA APPENDIX A 


British North East 
American North East Pro Forma 





$ 49,825 $ 51,475 
173,763 173,763 
12,316 12,316 
27,613 

53,899 54,578 
289, 803 319, 745 





+N 


pata tet 304,998 305,072 


tion expense ] 1,320 


626,137 


British North East 
American North East Pro Forma 
Liabilities and Other Credits 





Bank Lean $ 32,954 

Accounts Payable 153,726 
Custer.ers' Deposits La ( 14,959 
Acerued Texes 93,632 


Liabilities 295,312 





Ma2 


ote and Interest Payable 
tc Affiliate 


Capital Stock and Reteined 
Farnings 
Preferred Stock 
Common Stock and 
Peid in Capital yo: 24,000 
Retained Earnings ,052 241 166 
3639 205 , 160 





89,785 594,801 








to be transferred from Retained Earnings to Paid in Capital in 
with the reclassifi cation of North East stock. 
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APPENDIX B 
INCOME STATEMENT FOR THE YEAR ENDED DECEMBER 31, 1976 AND PRO FORMA 


British 
American 


Gas Sales ~ 
Gas Purchases $ « 
Other Operating Expenses 8,552 
Corporate Income Taxes 291 


Net Operating Income (loss) ($8,843) 

Other Income 2,282 

Interest Expense 

Intercompany Interest 8 

Other Expenses 

Intercompany Dividend 3,600 
Net Income After 
Intercompany Dividend $(137) 


2,82 


Dividends Paid 


(8,539). 


Increase (decrease) 
in Retained Earings 


($8,676) 


ooo 


North Fast North East 


Pro Forma 
$1,419,496 
$ 1,088, 341 
247,123 
23,579 


$ 60,453 
(4,247) 
(2,824) 
(1,2177) 


(3,600) 
48,565 











PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20411/February 10, 1978 


In the Matter of 


MIDDLE SOUTH UTILITIES, INC. 
New Orleans, Louisiana 


ARKANSAS POWER & LIGHT COMPANY 
Little Rock, Arkansas 


(70-5999) 


SUPPLEMENTAL ORDER REGARDING ISSUANCE 
AND SALE OF COMMON STOCK BY SUBSIDIARY TO 
HOLDING COMPANY 


Middle South Utilities, Inc. (“Middle South”), a 
registered holding company, and its electric utility 
subsidiary company, Arkansas Power & Light 
Company (“Arkansas”), have filed with this Com- 
mission a post-effective amendment to the application 
in this proceeding pursuant to Sections 6(b), 9(a), and 
10 of the Public Utility Holding Company Act of 1935 
(“Act”) regarding the following proposed transaction. 


By order in this proceeding dated May 16, 1977 (HCAR 
No. 20028), the Commission authorized Arkansas to 
issue and sell to Middle South, and Middle South to 
acquire from Arkansas, from time to time until 
December 31, 1977, at the price of $12.50 per share, or 
$30,000,000 in the aggregate, 2,400,000 presently 
authorized but unissued shares of the common stock 
of Arkansas, $12.50 par value. At that time, Arkansas 
had outstanding 29,436,773 shares of common stock, 
$12.50 par value, having an aggregate par value on its 
books of $367,959,662.50, all of which shares were 
owned by Middle South. 


The post-effective amendment states that, on May 18, 
1977, Arkansas issued and sold to Middle South 
1,200,000 shares of its common stock for a purchase 
price of $15,000,000 and that, subsequently, Arkansas 
has not issued and sold any additional shares of com- 
mon stock. Arkansas and Middle South now believe it 
is in their best interest that the additional 1,200,000 
shares of common stock be sold and delivered by 
Arkansas to Middle South from time to time through 
and including June 30, 1978, in increments to be 
determined by Arkansas and Middle South. 
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The Arkansas Public Service Commission and the 
Tennessee Public Service Commission have authorized 
the issuance and sale of the new common stock by 
Arkansas. No other state commission and no federal 
commission, other than this Commission, has juris- 
diction over the proposed transaction. 


Due notice of the filing of said post-effective amend- 
ment to the application has been given in the manner 
prescribed in Rule 23 promulgated under the Act 
(HCAR No. 20382), and no hearing has been requested 
of or ordered by the Commission. Upon the basis of the 
facts in the record, it is hereby found thet the 
applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse findings 
are necessary; and that it is appropriate in the public 
interest and in the interest of investors and consumers 
that said application, as amended by said post- 
effective amendment, be granted: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application, 
as amended by said post-effective amendment, be, and 
it hereby is, granted, effective forthwith, subject to the 
terms and conditions prescribed in Rule 24 
promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20412/February 10, 1978 


In the Matter of 


LOUISIANA POWER & LIGHT COMPANY 
142 Delaronde Street 
New Orleans, Louisiana 70174 


(70-6094) 


NOTICE OF PROPOSAL TO OPERATE AND OPTION 
TO SUBSEQUENTLY ACQUIRE MUNICIPAL ELECTRIC 
FACILITIES 


NOTICE IS HEREBY GIVEN that Louisiana Power & 
Light Company (“Louisiana”), a public-utility sub- 
sidiary company of Middle South Utilities, Inc. 
(“Middle South”), a registered holding company, has 
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filed an application with this Commission pursuant to 
the Public Utility Holding Company Act of 1935 
(“Act”), designating Sections 9(a) and 10 of the Act as 
applicable to the proposed transaction. All interested 
persons are referred to the application, which is sum- 
marized below, for a complete statement of the pro- 
posed transaction. 


Louisiana is engaged in the business of generating, 
transmitting, distributing, and selling electric power 
and energy. It operates in 46 of the 64 parishes 
(counties) in the State of Louisiana, including the 
Parish of Claiborne. Louisiana’s operating revenues for 
the twelve months ended September 30, 1977, 
aggregated $372,306,000. 


The Town of Homer (“Town”) is a municipal 
corporation of the State of Louisiana, located in the 
Parish of Claiborne, in the northwesterly part of the 
state. Its estimated population is approximately 4,400 
people. The Town owns, operates, and maintains a 
system for the generation, distribution, and sale of 
electric power and energy to customers within the 
corporate limits of the Town, as well as to some 
customers outside of such corporate limits (“Electric 
System”). As of September 30, 1977, the Town had 
1,939 electric customers. As of June 30, 1977, the 
Electric System had an estimated depreciated book 
value of $1,690,000 against an original cost of 
approximately $3,182,258. For the year ended June 30, 
1977, the Electric System had operating revenues of - 
$864,362 and operating expenses of $821,310 or net 
income from operations of $43,052. The Town 
presently has outstanding (1) bonds in the aggregate 
principal amount of $1,662,000 which are payable from 
the income and revenues of its waterworks and electric 
systems and plants. Louisiana states that it is its 
understanding that, at least in part, for financial 
reasons, the Town has been encountering increasing 
difficulty in the operation and maintenance of the 
Electric System. 


Pursuant to an invitation of the Town and on the basis 
of subsequent negotiations, Louisiana, under date of 
August 31, 1977, submitted to the Town a proposition 
and offer (“Offer”) which provides for the operation and 
possible ultimate ownership by the company of the 
Electric System as set forth in an Operating Agree- 
ment. A special election was called by the Town and 
held on October 22, 1977, and resulted in a vote by the 
electorate in favor of the acceptance of the Offer. 


Under the terms of the Operating Agreement, 
Louisiana, among other things, will be obligated, at its 
own expense, to operate and maintain the entirety of 
the Electric System exclusive of the generating 
facilities (“Distribution System”), providing for the 
entirety of the electric power supply requirements of 
the Distribution System and its customers. The 





company may but will not be obligated to operate and/ 
or maintain the Electric System’s generating facilities 
or any part thereof. Louisiana will also be obligated to 
make such additions, improvements and replacements 
to extensions of, and retirements with respect to, the 
Distribution System as Louisiana, acting as a prudent 
operator, considers necessary or desirable, and may 
(but will not be obligated to) make additions, improve- 
ments and replacements to, and retirements with 
respect to, the Generating Facilities. Louisiana will 
make payments to certain paying agents of amounts 
necessary to pay the principal of and interest on the 
Bonds as such principal and interest become due. The 
company is also obligated to pay the Town 2% of the 
revenues from residential and commercial customers 
within the corporate limits of the Town. This is 
standard in all municipalities wherein the company is 
franchised. 


At such time as no Bonds or refunding bonds are any 
longer outstanding, Louisiana will have the right and 
option to purchase and acquire from the Town the 
entirety of the Electric System in consideration of (1) 
the continued obligation of the company to make 
certain payments of $25,400 per year to the Town in 
each of the years 1993 through 1997 and (2) the 
granting by Louisiana to the Town of the right and 
option to require Louisiana to pay to the Town in a 
single lump sum, in lieu of such $25,400 annual 
payments, the aggregate amount of all such payments 
then remaining unpaid, discounted on a basis of 10% 
per annum applied against each sum payment to the 
due date thereof. 


Louisiana states that in order to integrate service to the 
Town into its operations, it will be necessary to 
construct approximately 2 miles of 34.5 KV distribution 
line and one 34.5/4. 16 KV, 10 MVA substation at an 
estimated cost of $220,000. 


The application states that the Town and its electric 
customers will be provided with a reliable and adequate 
supply of electricity and with improved electric service. 
It is stated that existing facilities of Louisiana virtually 
surround the Electric System and Louisiana presently 
has three different 34.5 KV lines coming toward the 
Town from three different directions all terminating at 
Louisiana’s Homer Switching Station near the Town 
and serving customers immediately outside the Town. 
These three 34.5 KV lines have a total power supply 
capability of 35 MW. Louisiana’s 1977 peak load in the 
area served by these three lines was 21 MW. Therefore, 
Louisiana’s assumption of the Town’s load will enable 
Louisiana to make greater use of an already existing 
investment; in the same way, the proposed transaction 
will also enable Louisiana to effect greater utilization 
of its already existing operating forces in the area; and 
Louisiana’s cost of service per customer to serve the 
customers of the Electric System will be less than 


Louisiana’s average cost of service per customer. This 
will reduce the burden on all of Louisiana’s existing 
customers in carrying the fixed charges on Louisiana’s 
existing facilities and the expenses for operating 
forces, in this otherwise sparsely populated area, 
thereby benefiting Louisiana’s existing customers. 


Louisiana does not propose to engage in any program 
of upgrading to its standards the condition of either the 
Distribution System or the Generating Facilities. The 
Distribution System is operable and operating, and 
Louisiana will ordinarily perform such maintenance 
and repairs thereon as are required to keep the 
Distribution System operating reliably. In the future, as 
the Town’s load grows and portions of the existing 4.16 
KV distribution system reach their maximum load- 
handling capability, such portions will, from time to 
time, be converted to 13.8 or 34.5KV, thereby 
extending the life of the remaining portions of the 4.16 
KV system. Such conversions will be effected only as 
required by load growth, and the expenditures thereof 
will be supported by the increased operating revenues 
which result. With regard to the Generating Facilities, 
seven of the eight generating units are operable and 
operating. Louisiana intends to operate these 
generating units for peaking or emergency purposes. It 
is stated that the money budgeted for the repairs and 
maintenance of the Generating Facilities will keep 
these units operable and operating to the extent that 
Louisiana intends to use them. Louisiana sees no 
necessity for upgrading the condition of the 
Generating Facilities to its standards. However, the 
Generating Facilities will be declared to, and on call 
by, the Middle South System the same as any other 
generating facilities of Louisiana. In short, Louisiana 
intends to operate the Electric System on a profitable 
basis and is of the opinion it can do so and furnish 
reliable electric service to the Town. Louisiana further 
states that the ultimate acquisition by the company of 
the Electric System on a desirable basis is provided for 
in the Agreement and appears likely. 


It is stated that no state commission and no federal 
commission, other than this Commission, has juris- 
diction over the proposed transaction. Fees and 
expenses to be incurred in connection with the 
proposal are estimated at $9,500, including legal fees 
of $7,500. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than March 10, 1978, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by the filing which 
he desires to controvert; or he may request that he be 
notified if the Commission should order a hearing 
thereon. Any such request should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request 


SEC DOCKET/195 





should be served personally or by mail upon the ap- 
plicant at the above-stated address, and proof of 
service (by affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. At any 
time after said date, the application, as filed or as it 
may be amended, may be granted as provided in Rule 
23 of the General Rules and Regulations promulgated 
under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 20(a) 
and 100 thereof or take such other action as it may 
deem appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive 
any notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate Re- 
gulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20413/February 13, 1978 


In the Matter of 


MONONGAHELA POWER COMPANY 
Fairmont, West Virginia 


THE POTOMAC EDISON COMPANY 
Hagerstown, Maryland 


WEST PENN POWER COMPANY 
Greensburg, Pennsylvania 


(70-6058) 


SUPPLEMENTAL ORDER RELEASING JURISDICTION 


By an order dated November 1, 1977 (HCAR No. 20239) 
in this matter, Monongahela Power Company (“Monon- 
gahela”), the Potomac Edison Company (“Potomac”), 
and West Penn Power Company (“West Penn”), each 
wholly-owned electric utility subsidiaries of Allegheny 
Power System, Inc., a registered holding company, 
were authorized to enter into transactions related to the 
financing of pollution control facilities. Jurisdiction 
was reserved over the fees and expenses to be incurred 
by Monongahela, Potomac, and West Penn in con- 
nection with these transactions. By post-effective 
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amendment in this proceeding, the record has been 
completed with respect to such fees and expenses. The 
fees and expenses to be incurred by Monongahela are 
estimated at $99,697, including legal fees of $25,101, — 
accountant’s fees of $25,000, rating agency fees of 
$3,500 and trustee fees and expenses of $5,658. The 
fees and expenses to be incurred by Potomac are 
estimated at $130,808, including legal fees of $41,405, 
accountant’s fees of $26,000, rating agency fees of 
$5,000 and trustee fees and expenses of $9,685. The 
fees and expenses to be incurred by West Penn are 
estimated at $161,607, including legal fees of $61,444, 
accountant’s fees of $24,000, rating agency fees of 
$7,500, and trustee fees and expenses of $14,554. 


It appearing to the Commission that said fees and ex- 
penses are for necessary services and are reasonable, 
and that the jurisdiction heretofore reserved with 
respect thereto should be released: 


IT IS ORDERED that the jurisdiction heretofore 
reserved with respect to said fees and expenses be, 
and it hereby is, released. 


For the Commission by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20414/February 15, 1978 


In the Matter of 


PUBLIC SERVICE COMPANY OF OKLAHOMA 
Tulsa, Oklahoma 


ASH CREEK MINING COMPANY 
Tulsa, Oklahoma 


(70-5868) 
SUPPLEMENTAL ORDER EXTENDING FOR 45-DAYS 


EXISTING AUTHORIZATION TO ENGAGE IN FUEL 
EXPLORATION AND DEVELOPMENT PROGRAMS 


Public Service Company of Oklahoma (“PSO”), an 
electric utility subsidiary of Central and South West 
Corporation (“CSW”), a registered holding company 





and Ash Creek Mining Company (“Ash Creek”), a 
subsidiary mining company of PSO’s, have filed a post- 
effective amendment to their application-declaration, 
as amended, previously filed with this Commission 
pursuant to Sections 6, 7, 9(a), 10 and 12 of the Public 
Utility Holding Company Act of 1935 (“Act”) and Rules 
43 and 45 promulgated thereunder regarding the 
following proposal. 


By order dated November 30, 1976 (HCAR No. 19777) 
PSO was authorized to organize and acquire all of the 
authorized common stock of a new coal mining sub- 
sidiary corporation, Ash Creek. PSO was also 
authorized to transfer to Ash Creek all of its existing 
coal interests in exchange for Ash Creek’s common 
stock in an aggregate par value equal to PSO’s capital 
costs relating to the coal interests. Pursuant to this 
authorization, PSO transferred to Ash Creek properties 
having a cost basis of $3,839,040 in return for 383,904 
shares of common stock, par value $10 per share, of 
Ash Creek. Additional properties have not yet been 
transferred and remain in PSO ownership. PSO also 
was authorized to make through December 31, 1977 
short-term loans to Ash Creek, via either open account 
advances or evidenced by notes, in an aggregate 
amount not to exceed $12,500,000 at any time out- 
standing, to finance Ash Creek’s fuel programs. That 
authorization was extended for a 45-day period, 
terminating February 14, 1978, pursuant to 
Supplemental Commission Order dated December 21, 
1977 (HCAR No. 20329). 


PSO and Ash Creek herein request that the authority 
granted them by the Commission in HCAR No. 19777 
and extended by the Commission in HCAR No. 20329 
for the acquisition by Ash Creek of interests relating to 
coal exploration and development activities to provide 
for the fuel needs of Northeastern plants #’s 3 and 4 
and the financing of such activities by PSO through 
short-term loans from PSO to Ash Creek be extended 
for a second 45-day period ending March 31, 1978. 
During this period, no transfers to Ash Creek of the 
coal interests remaining in PSO will be made. 


Ash Creek will report to the Commission, to the extent 
required by Rule 24 promulgated under the Act, on 
interests acquired and disposed of, operations under- 
taken and expenditures made pursuant to the extended 
authorization herein requested. 


No state commission and no federal commission, 
other than this Commission, has jurisdiction over the 
proposed transaction. Fees and expenses to be 
incurred in connection with the proposed transaction 
are estimated at $50. 


Upon the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and the 
rules thereunder are satisfied and that no adverse 


findings are necessary; and that it is appropriate in the 
public interest and in the interest of investors and con- 
sumers that the application-declaration, as further 
amended by said post-effective amendment, be 
granted and permitted to become effective: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder that the authorization 
previously granted and permitted Ash Creek to make 
short-term borrowings from PSO to the extent of an 
aggregate amount not to exceed $12,500,000 and to 
expend such funds in fuel exploration and development 
programs be extended, effective forthwith, until March 
31, 1978 subject to the proviso that any interest thereby 
acquired or developed be for the sole purpose of pro- 
viding for the fuel needs of Northeastern plants #’s 3 
and 4 and subject further to the proviso that no 
transfers to Ash Creek of the coal interests remaining 
in PSO be made during this extension period. 


IT IS FURTHER ORDERED that jurisdiction be, and it 
hereby is, reserved with respect to the price of coal 
sold by Ash Creek to PSO and to all other aspects of 
the application-declaration, as now amended, not 
specifically ordered herein. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20415/February 16, 1978 


In the Matter of 


OHIO EDISON COMPANY 
76 South Main Street 
Akron, Ohio 44308 


PENNSYLVANIA POWER COMPANY 
1 East Washington Street 
New Castle, Pennsylvania 16103 


(70-6125) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 
FIRST MORTGAGE BONDS AT COMPETITIVE 
BIDDING BY SUBSIDIARY AND OF COMMON STOCK 
BY SUBSIDIARY TO HOLDING COMPANY 
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NOTICE IS HEREBY GIVEN that Ohio Edison Company 
(“Ohio Edison”), a registered holding company, and its 
electric utility subsidiary company Pennsylvania Power 
Company (“Penn Power”) have filed with this Com- 
mission an application-declaration pursuant to the 
Public Utility Holding Company Act of 1935 (‘‘Act”), 
designating Sections 6(b), 9(a), 10 and 12(f) of the Act 
and Rules 43 and 50 promulgated thereunder as 
applicable to the proposed transactions. All interested 
persons are referred to the application-declaration, 
which is summarized below, for a complete statement 
of the proposed transactions. 


Penn Power proposes to issue and sell, subject to the 
competitive bidding requirements of Rule 50 under the 
Act, up to $25,000,000 principal amount of its first 
mortgage bonds (“Bonds”), in one or more series, each 
series to mature in not less than 5 and not more than 30 
years. The interest rate (which will be a multiple of 1/8 
of 1%) and the price (which will be not less than 100%, 
unless Penn Power shall authorize a lower percentage 
not less than 99%, and shall not exceed 102.75% of 
the principal amount of the Bonds plus accrued 
interest) will be determined by competitive bidding. 
The Bonds will be issued under the Indenture, dated as 
of November 1, 1945, between Penn Power and 
Citibank, N.A., Trustee, as heretofore amended and 
supplemented, and as to be further amended and 
supplemented by a Supplemental Indenture to be dated 
within sixteen days prior to the issuance of the Bonds. 
Penn Power proposes to notify prospective bidders not 
less than 72 hours prior to the time designated for the 
submission of bids of (1) the number of series of 
Bonds to be created and (2) the maturity date of the 
Bonds. 


Penn Power also proposes to issue and sell to Ohio 
Edison, and Ohio Edison proposes to purchase from 
Penn Power, up to 600,000 shares of its authorized but 
unissued common stock (“Common Stock”), par value 
$30 per share, for its aggregate par value of 
$18,000,000. It is proposed that 300,000 shares be 
issued and sold in April 1978, 200,000 shares be issued 
and sold in June 1978, and 100,000 shares be issued 
and sold in December 1978. 


It is stated that Penn Power intends to apply the 
proceeds from the sales of the Bonds and the Common 
Stock to repay a part of short-term loans and to meet 
requirements of its 1978 construction program. An 
estimate of Penn Power’s 1978 construction 
expenditures will be filed by amendment. 


The fees and expenses to be incurred in connection 
with the proposed issuance and sale of Common Stock 
are estimated at $2,000. The fees and expenses to be 
incurred in connection with the proposed issuance and 
sale of the Bonds will be filed by amendment. It is 
Stated that the Pennsylvania Public Utilities 
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Commission has jurisdiction over the proposed 
transactions. No other state commission and no 
federal commission, other than this Commission, has — 
jurisdiction over the proposed transactions. 4 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than March 15, 1978, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by said application- 
declaration which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange Com- 
mission, Washington, D.C. 20549. A copy of such 
request should be served personally or by mail upon 
the applicants-declarants at the above-stated ad- 
dresses, and proof of service (by affidavit or, in case of 
an attorney at law, by certificate) should be filed with 
the request. At any time after said date, the applica- 
tion-declaration, as filed or as it may be amended, may 
be granted and permitted to become effective as 
provided in Rule 23 of the General Rules and 
Regulations promulgated under the Act, or the Com- 
mission may grant exemption from such rules as pro- 
vided in Rules 20(a) and 100 thereof or take such other 
action as it may deem appropriate. Persons who re- 
quest a hearing or advice as to whether a hearing is 
ordered will receive any notices and orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








TRUST INDENTURE ACT OF 1939 





TRUST INDENTURE ACT OF 1939 
Release No. 500/February 10, 1978 


The Securities and Exchange Commission has issued a 
notice giving interested persons until March 6, 1978 to 
request a hearing on an application by the Standard Oil 
Company (an Ohio corporation) (the “Applicant”) 
pursuant to Section 310(b)(1)(ii) of the Trust Indenture 





Act of 1939 (the “Act”) declaring that the trusteeship of 
Manufacturers Hanover Trust Company under an 
indenture with the Applicant dated July 1, 1969 and 
three indentures with the Applicant dated April 1, 1976, 
all of which are qualified under the Act, and under an 
indenture with The Ohio Air Quality Development 
Authority (an Ohio instrumentality) dated September 1, 
1977, which is not qualified under the Act, are not so 
likely to involve a material conflict of interest as to 
make it necessary in the public interest or for the 
protection of investors to disqualify Manufacturers 
Hanover Trust Company from acting as trustee under 
any of said qualified indentures. 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 10118/February 10, 1978 


In the Matter of 
D. H. BALDWIN COMPANY (CHIO) 


D.H. BALDWIN COMPANY (DELAWARE) 
1801 Gilbert Avenue 
Cincinnati, Ohio 45202 


and 


THE UNITED CORPORATION 
250 Park Avenue 
New York, New York 10017 


(812-4166) 
(811-707) 


ORDER PURSUANT TO SECTION 8&(f) OF THE ACT 
DECLARING THAT APPLICANT HAS CEASED TO BE 
AN INVESTMENT COMPANY 


D.H. Baldwin Company (Ohio), D.H. Baldwin Company 
(Delaware) and The United Corporation (“United”), a 
closed-end, non-diversified management company 
registered under the Investment Company Act of 1940 
(“Act”), filed an application on August 1, 1977 and 
amendments thereto on August 23, 1977, September 
15, 1977, and September 28, 1977, for an order, (1) 
pursuant to Sections 6(c) and 17(b) of the Act, 


exempting from Section 17(a) of the Act the proposed 
corporate reorganization of D.H. Baldwin Company 
(Ohio) and the subsequent merger of United with and 
into D.H. Baldwin Company (Delaware), the 
reorganized company, (2) pursuant to Sections 6(c) 
and 17(d) of the Act and Rule 17d-1 thereunder, 
permitting such transactions, and (3) pursuant to 
Section 8(f) of the Act, declaring that, upon the filing 
of an amendment reporting that the proposed merger 
has been consummated, United has ceased to be an 
investment company. 


On November 4, 1977, a notice (Investment Company 
Act Release No. 9993) was issued of the filing of the 
application. The notice gave interested persons an 
opportunity to request a hearing and stated that orders 
disposing of the application would be issued unless a 
hearing should be ordered. No request for a hearing 
has been filed and the Commission has not ordered a 
hearing. On December 8, 1977, an order (Investment 
Company Act Release No. 10054) was issued pursuant 
to Sections 6(c) and 17(b) of the Act exempting the 
proposed transaction from Section 17(a) of the Act, 
and pursuant to Sections 6(c) and 17(d) of the Act and 
Rule 17d-1 thereunder, permitting such transactions. 


On January 30, 1978, an additional amendment to the 
application was filed, which represented that on 
January 27, 1978, the merger of United with and into 
D.H. Baldwin Company (Delaware) had been 
consummated. Pursuant to the Agreement and Plan of 
Reorganization and Merger, D.H. Baldwin Company 
(Delaware) acquired all the assets and liabilities of 
United and in consideration therefor issued to the 
stockholders of United not electing to receive cash for 
their shares, shares of common and preferred stock of 
D.H. Baldwin Company (Delaware). Thus, the separate 
corporate existence of United was terminated by 
operation of law. 


The matter having been considered, it is found on the 
basis of the information stated in the application that 
United has ceased to be an investment company. 
Accordingly, 


IT iS ORDERED, pursuant to Section 8(f) of the Act, 
that the registration of The United Corporation under 
the Act shall forthwith cease to be in effect. 

By the Commission. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 10119/February 10, 1978 


In the Matter of 


AUDAX FUND INCORPORATED 
312 East Wisconsin Avenue 
Milwaukee, Wisconsin 53202 


(811-1866) 


ORDER PURSUANT TO SECTION 8(f) OF THE 
INVESTMENT COMPANY ACT OF 1940 DECLARING 
THAT APPLICANT HAS CEASED TO BE AN 
INVESTMENT COMPANY. 


On January 17, 1978, a notice was issued (Investment 
Company Act Release No. 10093) stating that Audax 
= und Incorporated (“Applicant”), registered under the 
Investment Company Act of 1940 (‘‘Act”) as an 
open-end, diversified management investment com- 
pany, filed an application on December 27, 1977, 
pursuant to Section 8(f) of the Act, for an order of the 
Commission declaring that the Applicant has ceased to 
be an investment company as defined in the Act. 


The notice gave interested persons an opportunity to 
request a hearing, and stated that an order disposing of 
the application would be issued, as of course, unless a 
hearing should be ordered. No request for a hearing 
has been filed, and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found that 
the Applicant has ceased to be an _ investment 
company. Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the Act, 
that the registration of Audax Fund Incorporated under 
the Act shall forthwith cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10120/February 14, 1978 


In the Matter of 
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METROPOLITAN LIFE INSURANCE COMPANY 


METROPOLITAN VARIABLE ACCOUNT B METRO- 
POLITAN LIFE INSURANCE COMPANY 


METROPOLITAN LIFE VARIABLE ACCOUNT C 
and 


METROPOLITAN LIFE VARIABLE ACCOUNT D 
1 Madison Avenue 
New York, New York 10010 


(812-4248) 


ORDER PURSUANT TO SECTION 17(f)(3) OF THE ACT 
AND PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTIONS FROM THE PROVISIONS OF 
SECTION 17(f) AND RULE 17f-2 THEREUNDER AND 
SECTIONS 26(a) AND 27(c)(2) OF THE ACT 


Metropolitan Life Insurance Company (“Metropolitan”), 
a New York mutual life insurance company, 
Metropolitan Variable Account B of Metropolitan Life 
Insurance Company (“Account B”), Metropolitan Life 
Variable Account C (“Account C”), and Metropolitan 
Life Variable Account D (“Account D”), separate 
accounts of Metropolitan registered under the 
Investment Company Act of 1940 (“Act”) as open-end 
management investment companies, (hereinafter | 
collectively referred to as “Applicants”), filed an 
application on December 13, 1977, for an order pursuant 
to Section 17(f)(3) of the Act and pursuant to Section 
6(c) for an order exempting Applicants from the 
provisions of Section 17(f), and pursuant to Section 6(c) 
of the Act for an order exempting Metropolitan and 
Account B from the provisions of Sections 26(a) and 
27(c)(2) of the Act and Rule 17f-2 thereunder. 


On December 16, 1977, the Commission issued a notice 
(Investment Company Act Release No. 10064) of the 
filing of an application. The notice gave interested 
persons an opportunity to request a hearing and stated 
that an order disposing of the application would be 
issued as of course unless a hearing should be ordered. 
No request for a hearing has been filed and the 
Commission has not ordered a hearing. 


The matter has been considered and it has been found 
that the granting of the application is appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the policy 
and provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 17(f)(3) of the Act, 
and pursuant to Section 6(c) of the Act, that the 
application for exemption, to the extent requested, from 
the provisions of Sections 17(f), 26(a) and 27(c)(2) of the 





Act and Rule 17f-2 thereunder be, and hereby is, 
granted, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10121/February 14, 1978 


In the Matter of 


FIRST WEST TEXAS CAPITAL CORPORATION 
c/o psig B. Todd, Esq. 
P.O. Box 1311 


Odessa, Texas 79762 


(811-1163) 


NOTICE OF PROPOSAL TO TERMINATE REGISTRA- 
TION PURSUANT TO SECTION 8(f) OF THE ACT 


NOTICE IS HEREBY GIVEN that the Commission 
proposes, pursuant to Section 8(f) of the Investment 
Company Act of 1940 (“Act”), to declare, by ordee on its 
own motion, that First West Texas Capital Corporation 
(“Fund”), registered under the Act as a closed-end, 
non-diversified management investment company, has 
ceased to be an investment company as defined in the 
Act. 


Information in the Commission files indicates that 
Fund, a small business investment company, was 
organized under Texas law and registered under the Act 
on April 11, 1962. Such information also indicates that 
following a shareholder vote, Fund was liquidated and 
ceased to exist on or about April 1, 1972. 


Section 8(f) of the Act provides, in pertinent part, that 
whenever the Commission, on its own motion, finds 
that a registered investment company has ceased to be 
an investment company it shall so declare by order and 
upon the taking effect of such order, the registration of 
such company shall cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested person 
may not later than March 13, 1978, at 5:30 P.M., submit 
to the Commission in writing a request for a hearing on 
the matter accompanied by a statement as to the nature 
of his interest, the reason for such request, and the 
issues, if any, of fact or law proposed to be 


controverted, or he may request that he be notified if the 
Commission should order a hearing thereon. Any such 
communication should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be served 
personally or by mail upon the Fund at the address 
stated above. Proof of such service (by affidavit, or in 
case of an attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the matter will be 
issued as of course following said date unless the 
Commission thereafter orders a hearing upon request or 
upon the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hearing is 
ordered, will receive any notices and orders issued in 
this matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10122/February 16, 1978 


In the Matter of 


MUTUAL TRUST (formerly Mutual Securities Fund of 
Boston) 

111 Devonshire Street 

Boston, Massachusetts 02109 


(811-815) 


NOTICE OF FILING OF AN APPLICATION PURSUANT 
TO SECTION 8(f) OF THE INVESTMENT COMPANY 
ACT OF 1940 FOR AN ORDER DECLARING THAT THE 
APPLICANT HAS CEASED TO BE AN INVESTMENT 
COMPANY. 


NOTICE IS HEREBY GIVEN that Mutual Trust 
(“Applicant”), a Massachusetts Trust, registered as a 
closed-end, management investment company under 
the Investment Company Act of 1940 (“Act”), filed an 
application on July 11, 1977, and an amendment thereto 
on January 9, 1978, pursuant to Section 8(f) of the Act, 
for an order of the Commission declaring that the 
Applicant has ceased to be an investment company as 
defined in the Act. All interested persons are referred to 
the application on file with the Commission for a 
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statement of the representations contained therein, 
which are summarized below. 


The Applicant registered under the Act on May 27, 1958, 
as an open-end, diversified management investment 
company under the name “Mutual Securities Fund of 
Boston”. On that date it also filed a registration 
statement on Form S-5 (File No. 2-14142) under the 
Securities Act of 1933 for the public offer and sale of 
shares of its common stock. This registration statement 
was declared effective by the Commission on July 7, 
1958. On December 22, 1976, the Applicant’s 
shareholders duly approved a change in the nature of the 
Applicant’s business so that it would cease to be an 
investment company and an amendment to its 
Declaration of Trust so as to (i) change its name to 
“Mutual Trust” and (ii) eliminate provisions which made 
its outstanding shares redeemable. The Declaration of 
Trust was so amended on January 3, 1977. Accordingly, 
in addition to undergoing a change of name, the 
Applicant became a closed-end, management 
investment company on January 3, 1977. Since May 10, 
1977, the Applicant has not purchased any investment 
securities as that term is defined in Section 3(a)(3) of the 
Act other than the purchase of a mortgage note secured 
by a mortgage on real property, described below. 


In April, 1977, the Applicant loaned $25,000 to an 
unaffiliated corporation in exchange for a mortgage 
note maturing on June 30, 1978. The purchase of this 
note, which is secured by a mortgage on real property, 
was consistent with the Applicant’s intent to invest in 
interests in real estate, including mortgages. Other than 
the mortgage note, which includes certain contractual 
rights incident thereto, the Applicant’s tangible assets 
consist solely of cash. The Applicant’s tangible assets 
currently total approximately $68,900. 


On June 29, 1977, the Applicant’s Board of Trustees 
adopted a Plan of Complete Liquidation and 
Termination (the “Plan”) which will become effective 
upon issuance by the Commission of an order pursuant 
to Section 8(f) of the Act declaring that the Applicant 
has ceased to be an investment company. Pursuant to 
the Plan, the Applicant will attempt to sell the above 
mortgage note and related contractual rights for cash, 
upon such terms and conditions as may be determined 
by the Board of Trustees to be in the best interests of the 
Applicant and its shareholders. In the event that such 
sale cannot be made prior to consummation of the Plan, 
the Plan provides for the transfer of the mortgage note to 
a qualified person for the benefit of the Applicant’s 
shareholders until such time as the note can be sold or 
otherwise liquidated. The Applicant has represented 
that all requirements of Massachusetts state law for 
implementation of the Plan have been complied with. 


Subsequent to the adoption of the Plan, the Applicant 
decided that if the above mortgage note is not sold or 
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liquidated prior to issuance of the requested order of the 
Commission pursuant to section 8(f) of the Act, then the 
Applicant will deliver the mortgage note to Jonathan B - 
Reisman, counsel to the Applicant, to be held i 
escrow. The escrow arrangements will provide, inter 
alia, that the escrow agent will hold the mortgage note 
until such time as it can be sold or otherwise liquidated 
for fair value, and that the proceeds of the mortgage 
note and the contractual rights incident thereto will be 
distributed pro rata to the Applicant’s shareholders. The 
escrow arrangements will further provide that the 
mortgage note will not be sold to any affiliated person of 
the Applicant, as that term is defined in Section 2(a)(3) 
of the Act, or to any affiliated person of such person 
unless an application is filed pursuant to Section 17(b) 
of the Act and an order of the Commission is issued 
which shall exempt such sale from the provisions of 
Section 17(a) of the Act. 


The Plan provides that all of the Applicant’s liabilities, 
shall be distributed pro rata to the Applicant’s 
shareholders. The Applicant has represented that it has 
satisfied all of its known and ascertained liabilities; and 
that it is not a party to any outstanding pending 
litigation. If a shareholder of the Applicant does not 
surrender certificates representing his shareholdings, 
his pro rata share of the liquidation distribution may be 
deposited with any bank or trust company having an 
office in Boston, Massachusetts, with authority to such 
depository to make delivery thereof to such shareholder 
or beneficiary upon surrender to the depository for th 
account of the Trustee of such certificate or certificates. _ | 
and such deposit shall be deemed to be full payment of 
such pro rata share. 


immediately upon the issuance of the requested order 
by the Commission pursuant to Section 8(f) of the Act, 
the Applicant intends to distribute all of its assets pro 
rata to its shareholders other than the above mortgage 
note and an amount of approximately $12,000, which 
will be held as a reserve for the payment of any 
unascertained, future or contingent liabilities. The 
Applicant has represented that it intends to distribute 
any funds remaining in such reserve after all of the 
Applicant’s liabilities have been satisfied pro rata to its 
shareholders within one year of consummation of the 
Plan. The Applicant has represented that management 
has no reason to believe that such reserve will not be 
sufficient to cover any unascertained, future or 
contingent liabilities which may be incurred by the 
Applicant, and that it is uncertain whether there will be 
any unexpended funds in the reserve available for a final 
distribution to shareholders. In the event no such final 
distribution is made, all shareholders of record on the 
date of the initial distribution will be so notified by the 
Applicant. 


The Applicant has consented that entry of the order of 
the Commission which it has requested pursuant t: 
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Section 8(f) of the Act may be subject to the following 
conditions: (a) the Plan shall become effective pursuant 
to its terms, (b) the above escrow arrangements are 
implemented, and (c) the provisions of the Plan, 
including the specified distributions of the Appliccant’s 
assets are fulfilled. 


Section 8(f) of the Act provides, in pertinent part, that 
whenever the Commission, on its own motion or upon 
application, finds that aregistered investment company 
has ceased to be an investment company, it shall so 
declare by order, and upon the effectiveness of such 
order the registration of such company shall cease to be 
in effect. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than March 13, 1978, at 5:30 p.m., submit 
to the Commission in writing a request for a hearing on 
the application accompanied by a statement as to the 
nature of his interest, the reasons for such request and 
the issues, if any, of fact or law proposed to be 
controverted, or he may request that he be notified if the 
Commission shall order a hearing thereon. Any such 
communication should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be served 
personally or by mail upon the Applicant at the address 
stated above. Proof of such service (by affidavit, or in 
case of an attorney-at-law by certificate) shall be filed 
_contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
herein will be issued as of course following said date 
unless the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to whether a 
hearing is ordered, will receive any notices and orders 
issued in this matter, including the date of the hearing 
(if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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ACCOUNTING SERIES RELEASE NO. 241/February 10, 
1978 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 14450/February 10, 1978 





ACCOUNTING SERIES RELEASE NO. 242/February 16, 
1978 
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Litigation Release No. 8290/February 14, 1978 


SEC v. EDWARD GINSBERG, et al. 
(N.D. Ohio, Civil Action No. C-76-1116) 


William D. Goldsberry, Regional Administrator of the 
Chicago Office, announced that on January 24, 1978, 
after a two-day trial, Judge William K. Thomas of the 
United States District Court for the Northern District of 
Ohio, Eastern Division, entered an order permanently 
enjoining the defendant, Tom Hill, from violating the 
registration provisions of the Securities Act of 1933. 


In its complaint, the Commission had charged the 
defendant and others with violating the registration and 
anti-fraud provisions of the Federal securities laws in 


connection with the sale of limited partnership 
interests. The Commission specifically charged, among 
other things, that the defendant and others caused 
interests in apartment complexes with leaseback 
agreements to be sold to the public through the 
issuance of limited partnership interests. The 
Commission also alleged that in each separate offering, 
the proceeds raised were comingled with the general 
funds of the defendant, Tom Hill, and companies which 
he owned or controlled and not used in accordance with 
representations made to investors. 
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The Court, ruling from the bench at the conclusion of 
the hearing, specifically found that the defendant knew 
or should have known that the funds raised in these 
offerings were being comingled and that therefore there 
was indeed a public offering of these limited partnership 
interests. 


The Court also found that due to the fact that there were 
anumber of offerings made of these limited partnership 
interests there was a reasonable likelihood of future 
violations and therefore entered an order permanently 
enjoining the defendant from violating the registration 
provisions of the Federal securities laws. 


The Court denied the Commission’s request for findings 
of violations of the anti-fraud provisions of the Federal 
securities laws. 


In its complaint, the Commission charged seven other 
persons with violating either the registration or 
registration and anti-fraud provisions of the Federal 
securities laws. All of these defendants, prior to the 
hearing in this matter, consented to the entry of 
judgments of permanent injunction enjoining them 
from future violations of those provisions. 


For additional information, See Litigation Release No.’s 
7629, 7701, 8171 and 34 Act Rel. No. 14425, 14426. 





Litigation Release No. 8291/February 14, 1978 


S.E.C. v. ATLANTIC & PACIFIC CORPORATION, et al. 
(USDC, Co., Civil Action No. 77-W-1155) 


Robert H. Davenport, Administrator of the Denver 
Regional Office of the Securities and Exchange 
Commission, announced that on February 2, 1978 Chief 
Judge Fred M. Winner signed an order preliminarily 
enjoining Atlantic & Pacific Corporation and Hollis H. 
Marshall of Denver from violating certain registration 
and antifraud provisions of the federal securities laws. 
The defendants consented to the order without 
admitting or denying the allegations of the 
Commission’s complaint. 


The complaint alleges that the defendants violated the 
federal securities laws in connection with the offer and 
sale of unregistered promissory notes of Atlantic & 
Pacific Corporation. 


For further information see Litigation Release No. 8230. 
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Litigation Release No. 8292/February 14, 1978 


U.S. v. GEORGE A. MILANO 
(U.S.D.C. E.D. Va. Criminal No. 78-28-A) 


William B. Cummings, United States Attorney for the 
Eastern District of Virginia, and Paul F. Leonard, 
Administrator of the Washington Regional Office of the 
Securities and Exchange Commission, announced that 
on February 6, 1978, a federal grand jury sitting in 
Alexandria, Virginia, filed a7 count indictment charging 
George A. Milano (Milano) of Scottsdale, Arizona, with 
2 counts of securities fraud and 5 counts of mail fraud. 


The indictment charges that beginning on or about June 
24, 1968 and continuing through on or about September 
3, 1976 Milano, by means of several corporations, 
attempted to establish in Virginia, Maryland, the Dis- 
trict of Columbia, Pennsylvania, Minnesota, Michigan, 
Wisconsin and Arizona a merchandising plan (Passport 
plan) by which members of the general public by 
purchasing a plastic passport card became eligible for 
discounts on cash purchases from participating 
merchants. The indictment further charges that in order 
to finance the passport plan, Milano offered and sold 
securities, including promissory notes issued by Trade 
Passport Corporation (TPC); royalty agreements 
constituting rights to 1c per $1000 invested in TPC, from 
each Passport Card sold; and common stock and 
options to purchase common stock of TPC and affiliated 
corporations, including TPC of Minnesota, TPC ol 
Pennsylvania, TPC of Southern Wisconsin, TPC of 

Detroit, TPC of Lansing, TPC of Cleveland and TPC of 
Chicago. The indictment also charges that in 
connection with the offer and sale of these securities, 
Milano represented to public investors, among other 
things, that an investment in the Passport Plan was 
without risk; that as of September 1969 the Passport 
Plan was, in the Washington, D.C. metro area, 
painstakingly refined to near perfection and was an 
established operation; and that as of May 1970 the first 
two phases of the Passport Plan had been successfully 
completed and that the final phase of development 
would commence soon. The indictment charges that, in 
fact, Milano knew at all times that an investment in the 
Passport Plan was risky and highly speculative, that as 
of September 1969 TPC and its affiliate TPC of D.C. had 
no money and the Passport Plan was an untested 
concept; that as of February 1970 TPC and TPC of D.C., 
which attempted to establish a successful Passport 
Plan operation in the D.C. metro area, were inactive, 
devoid of capital and had many dissatisfied 
shareholders; and that as of May 31, 1970 TPC and TPC 
of D.C. were insolvent. Moreover, the indictment 
charges that after leaving the D.C.metropolitan area in 
1971, Milano continued to offer and sell the 
above-described securities in Colorado, Arizona, 
Minnesota, Detroit and Chicago without disclosing that 





the TPC’s only attempt to establish a Passport Plan had 
been in the D.C. area and had been totally unsuccessful. 





Litigation Release No. 8293/February 15, 1978 


S.E.C. v. JAMES E. MACDONALD, JR.., et al 
(D.C. Rhode Island) (CA 78-0073) 


Michael J. Stewart, Administrator for the Boston 
Regional Office of the United States Securities and 
Exchange Commission, today announced the filing of a 
Complaint in the United States District Court for the 
District of Rhode Island seeking to enjoin further 
violations of the anti-fraud provisions of the Securities 
Exchange Act of 1934 by James E. Macdonald, Jr. 
(“Macdonald”) and his wife, Jean Lett Macdonald 
(“Mrs. Macdonald”). The defendants reside in Bristol, 
Rhode Island. 


Among other things, the Complaint alleges that during 


the period from October, 1975 to September, 1976, 
Macdonald was the Chairman of the Board of Trustees 
of Realty Income Trust (“RIT”), a Massachusetts 
business trust which invests in real estate equities and 
security interests. RIT maintains its principal offices in 
Providence, Rhode Island; its stock is listed on the 
American Stock Exchange. 


The Complaint further alleges that in 1975, through an 
account in the name of Mrs. Macdonald at a Providence 
brokerage firm, defendants purchased securities of RIT 
while in possession of material, favorable, non-public 
information, without disclosing such information. 
Thereafter, the defendants are alleged to have sold 
these securities, realizing significant profits. The 
Complaint alleges that the purchase of RIT stock on the 
basis of material inside information constitutes a 
violation of Section 10(b) of the Securities Exchange Act 
of 1934 and Rule 10b-5 thereunder. 


In addition to a prayer for injunctive relief, the 
Complaint also requests the Court to order the 
defendants to “disgorge” any profits realized from the 
violative transactions, and to pay such profits into the 
Registry of the Court for distribution as the ends of 
justice should require. 
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